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The cost of the International Criminal Tribunal for Former Yugoslavia, at
about $ 1.25 billion as of 2007,1 is staggering. As things stood in 2007, that
came to $ 7.8 million per accused, a huge sum by any reckoning. It should be
borne in mind, however, that these figures are based on publicly available ICTY
budget data. Since ICTY is not a transparent institution in this, or very many
other, respects this large figure may not reflect the actual cash flow, which is
likely to be greater.

But even these probably understated figures suggest that the “cost” of
justice at ICTY is not negligible. Is the quality of the justice that ICTY delivers
in any way proportionate to the cost?

Since ICTY is a very controversial institution, with uncertainty not being
confined to issues such as professionalism and political neutrality, but extending
also to the legitimacy of its very inception, it is natural that it should have both
strident supporters and passionate detractors.

One of the practices adopted by ICTY that has elicited some of the liveli-
est controversy is the possibility of plea bargaining which it offers to accused
persons. To be exact, this is an option that at the beginning of the Tribunal’s
activity was explicitly rejected with the somewhat unctuous explanation that the
crimes being dealt with by its various chambers are so heinous that nothing short
of a full public airing of all the evidence would satisfy justice and properly
honor the victims and their survivors. However, as the practical imperative to
dispose of the caseload within the time frame set by the completion strategy
became evident, this noble sounding idea was abandoned.

As articulated by senior prosecutors Mark Harmon and Fergal Gaynor, it
now turns out that “Plea bargaining and plea agreements should be encouraged
because they are indispensable to the Tribunal, an institution with significant
temporal, practical, and resource limitations.”2

1 Nancy Amoury Combs: Guilty Pleas in International Criminal Law: Constructing a
restorative justice approach ‰Stanford: Stanford University Press, 2007Š, chapter 2.

2 Mark B. Harmon and Fergal Gaynor: Ordinary sentences for extraordinary crimes, Journal
of International Criminal Justice 2007 5(3):683–712; doi:10.1093/jicj/mqm025.



Though the authors, who are after all prosecutors, do criticize plea bar-
gaining for contributing to low sentences, they also list some of the benefits
attributable to plea bargains (beyond the purely economic factors of saving
money and time) such as:

They yield critical evidence necessary to advance investigations and
prosecutions, conserve judicial resources, create a clear historical
record of events, and promote reconciliation.3

Of course, critics of the process would point to these putative benefits as
precisely some of the greatest pitfalls of plea bargaining. It is not at all clear how
an accused person, who is interested chiefly in a reduced and predictable sen-
tence, and who enters into cooperation with the prosecution for that reason only,
is likely to contribute to advancing an investigation, assuming that facts and
truthful statements are a significant element of the investigative process. It is
equally dubious that informants whose principal motive is getting off as lightly
as possible can be counted on to help to significantly clarify the historical
record. That seems to be a difficult enough task for professional historians who
are trained to approach their subject matter from an objective and scholarly
perspective. Is that reasonably to be expected from an advocate, such as a prose-
cutor, or from a suspect-turned-collaborator with a vested interest in pleasing the
prosecution and minimizing the cost he would ultimately have to pay for his
conduct? The multiple, and mutually contradictory, “factual” statements of promi-
nent plea bargainers, such as Erdemovi} and Deronji}, should serve as a suf-
ficient warning of the inherent unreliability of such interest-driven testimony.

Statistics comparing sentences in the two situations are quite revealing and
— some would say — unsettling. As of 2005, after a spate of plea agreements, the
average sentence for defendants pleading guilty before the ICTY was approx-
imately 11 years. In contrast, defendants convicted after completion of a trial at
the ICTY were given a sentence on average of 17 years.4

If these figures suggest anything, it is that in terms of likely punishment
the plea bargain appears to be an attractive option compared to the rigors and
uncertainties of a lengthy ICTY trial.5 From the practical standpoint of a de-
fendant who is unconcerned with the integrity of the investigative process and
who does not care much about creating a clear historical record of events, the
wide statistical disparity between an average after-the-trial sentence and the
sentencing outcome of a typical plea bargaining process might be a powerful
incentive to consider reaching an advantageous deal with the prosecution.6
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3 Ibid.
4 http://law.case.edu/saddamtrial/entry.asp?entry_id=19
5 Plea bargaining is regulated by ICTY Code of evidence and procedure, Rule 62 bis. How-

ever, the chamber is technically not bound to follow the prosecutor’s sentencing recommendation,
though in most cases the sentence is within the agreed parameters.

6 These are not the only flaws of plea bargaining at ICTY. For a provocative discussion of
some other technical defects, see Julian Cook III, Plea bargaining at the Hague, Michigan State U.
College of Law Legal Studies Research Paper Series, no. 03-07.



Though each case is characterized by its unique set of circumstances, once
the accused has taken the decision to cooperate with the prosecution the deal-
making process generally follows a similar pattern. In basic terms, the concept
of a “plea bargain” at ICTY means the following. The accused person who is
hesitant to undergo the inconveniences and uncertainties of a trial, and who
prefers instead a more or less predictable (and relatively lower) sentence, agrees
to plead guilty to a charge in the indictment that is acceptable to the prosecutor.
The prosecution then composes a tendentiously written “Statement of facts and
acceptance of responsibility” which the accused person ultimately signs, usually
after resistance over some particularly egregious details and after extracting
from the prosecutor a few minor modifications.

The next step is sentencing, which for all practical purposes is a slightly
more civilized (and generally less lethal) replay of the Stalinist trials, when the
accused would humbly condemn and vilify themselves in the hope of thus mol-
lifying their tormentors and obtaining a better result for themselves.7 The farce
opens with the question put by the presiding judge to the accused, to ascertain
whether the decision to plead guilty was truly a reflection of the accused’s free
will and whether the statement of facts genuinely corresponds to reality. The
accused person enthusiastically affirms that both propositions are correct. The
chamber accepts the plea and goes on to pronounce sentence.

The usual scenario was temporarily undermined in the Momir Nikoli}
case8 in 2003. The Chinese presiding judge in the case, Liu Daqun, evidently
decided to play a practical joke on the coryphaeus’ of Western jurisprudence. In
the first round of the plea agreement hearing on May 6, 2003, Judge Liu sent
shockwaves by rejecting the deal whose acceptance by the court should have
been routine. The judge’s rationale was indeed most incisive: since according to
the terms of the plea agreement the prosecutor did not agree to dismiss the
remaining charges until the time of sentencing, but pursuant to the agreement the
defendant Nikoli} was obliged to testify before that as a prosecution witness
against his former co-defendants in the case, the court saw in that circumstance
an unacceptable conflict of interest.9 The parties were instructed to amend their
agreement taking into account the observations of the trial chamber.

Indeed, already by the following day all the loose ends were properly
tightened and the pedantic Chinese judge at last condescended to accept Ni-
koli}’s frantic insistence on his own guilt. The show must go on.

This author was involved in the process which resulted in a plea bargain
agreement between an ICTY defendant and the Office of the Prosecutor.10 The
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7 See Cook, Ibid. pp. 20 and 23, for some compelling speculation as to the sincerity of plea
bargain driven defendant contrition.

8 The Prosecutor v. Nikolic, IT–02–60/1S.
9 The prosecution evidently preferred to play it safe and to first make sure that Nikoli} would

testify “correctly” against co-defendants before it would have to keep its end of the bargain. It was
Judge Liu’s view that this procedure would give Nikoli} a powerful incentive to be more attentive to
supporting the prosecution’s case than to the truthfulness of his evidence.

10 The Prosecutor v. Obrenovi}, IT–02–60/2S



account which follows summarizes his perception of the mechanics of the plea
bargaining process in that particular case. Care was taken to exclude any infor-
mation that is properly designated as confidential.

The focus of my narrative is on the pressures to which the accused was
exposed and which contributed significantly to his decision to strike a bargain
with the prosecution. The focus then shifts to the course of events which culmi-
nated in a “done and dusted” deal.

First, some background about the defendant, Dragan Obrenovi}, is in order.
He is a professional army officer and a graduate of the Yugoslav National Army
military academy. He was born and raised in Bosnia and in 1992, when Yu-
goslav army officers with a similar background were given the choice, he
decided to join the Army of the Republic of Srpska (VRS). In July of 1995, he
had the rank of major and he was chief of staff of the Zvornik brigade, one of the
VRS units whose elements took part in the operation leading up to the capture of
Srebrenica on July 11, 1995, and in the combat with Moslem army units re-
treating toward Tuzla after that.

Obrenovi} was indicted by ICTY on April 9, 2001, and he was arrested by
SFOR units in Bosnia and Herzegovina and transferred to the Hague on April 15
of the same year.

He was charged with complicity to commit genocide; extermination; mur-
der; and persecution.11 He was charged with individual responsibility under
Article 7 (1) of the Statute and with participation in a joint criminal enterprise to
forcibly transfer women and children from Srebrenica enclave and to execute
and bury the captured men between July 12 and 19, 1995. The time frame of the
indictment was between July 4 and 15, 1995, when Obrenovi} was alleged by
the prosecution to have been the de facto commander of the Zvornik brigade in
the absence of its commander, Col. Vinko Pandurevic, who was away from the
brigade zone of responsibility and engaged with other Serbian forces in the
attack on Srebrenica.

For much of the pre-trial period defendant Obrenovi} maintained the po-
sition that he had no knowledge of or involvement in the crimes charged. Those
crimes were alleged to have taken place in the aftermath of the fall of the
Srebrenica enclave on July 11, 1995, but Obrenovi} argued that throughout that
period he was engaged in combat with the retreating Moslem column in the
mostly isolated mountains some distance away from his headquarters in Zvornik
and therefore was unaware of the events referred to in the indictment, had no
direct part in them, and had neither insight nor effective control over his subor-
dinates in the areas where the alleged crimes were taking place.

Defendant Obrenovi}’s opponent on the prosecution side was Peter
McCloskey. Prosecutor McCloskey is a person of very voluble temper whose
conduct, genuine or staged, at times seemed to border on hysteria. He then
caused theatrical scenes of a very intimidating nature and he was skilled at using
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11 Amended Joinder Indictment, May 27, 2002:
http://www.icty.org/x/cases/obrenovic/ind/en/nik-ai020527e.pdf



the levers of power at his disposal in order frighten, disorient and confuse his
target.

The prosecution had made several plea bargain offers to defendant Obre-
novi} during the pre-trial period, but none engaged his lasting attention. But
when agreement was reached between the prosecution and co-defendant Momir
Nikoli}, just days before the trial was due to begin, the message reached Obre-
novi} that if he were to reconsider making a plea agreement then, before the trial
opened, he was likely to receive the most generous possible terms in return for
dropping out of the trial and saving the court its time and resources. The reverse
insinuation was clear: once the trial got under way — even if at some point
during the trial he were to change his mind — the quality of the offer would
decline dramatically. As an experienced prosecutor, McCloskey accurately as-
sessed the degree to which, as the opening of the trial drew near, Obrenovi}
(who at 40 was still young) was vulnerable and might have been amenable to
strike a deal in order to avoid an excessive sentence or at least to receive a more
or less predictable one.

Once the defendant had manifested his interest in considering the prose-
cutor’s offer and changing his plea, Obrenovi} and McCloskey, as well as other
members of the prosecution and defense staffs, held several meetings in 2003 in
an office in the basement of the Tribunal building in Den Haag. The purpose of
these meetings was a detailed discussion of the contents of the “statement of
facts” which Obrenovi} took it upon himself to sign as part of the agreement to
accept guilt. In the course of those discussions, which were basically a quest by
the prosecution to use Obrenovi} as its own “insider” witness to plug holes in its
Srebrenica case, Obrenovi} initially resisted many of the prosecutor’s urgings to
agree with this or that position and to allow it to be incorporated in his statement
as a fact known to him. One example can be cited which became the subject of
fierce dispute between the prosecutor and the accused. Prosecutor McCloskey
was determined to charge Vinko Pandurevi} with responsibility for the murder
of a group of wounded Moslem prisoners who were being treated at the Zvornik
brigade infirmary in the latter part of July of 1995 and then, allegedly, disap-
peared without a trace.12 McCloskey insisted that Obrenovi} agree that Pandu-
revi} was involved in their liquidation. After putting up stubborn resistance,
Obrenovi} finally capitulated and accepted this assertion, which he had previ-
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12 According to the Statement of facts which Obrenovi} eventually signed, the prisoners were
taken away from the clinic and shot on or about July 23. 1995. When Obrenovi} asked Pandurevi}
about the fate of the prisoners, the later allegedly replied that their execution had been ordered by
Gen. Mladi}, whose instructions were passed on through corps and brigade security officers. When
the timeline of these alleged events is considered, the ludicrousness of the story becomes apparent.
Around July 23, 1995, General Mladi}, who was supreme commander of Serbian military forces,
was quite busy conducting an attack on the other nearby Moslem enclave, @epa. The thought that he
would have bothered to deal with 5 wounded Moslem prisoners at a Zvornik military clinic is quite
extraordinary. But in any event, the unlikely story was debunked to this author by the prisoners’
attending physician at the clinic, Dr. Danijela Danojlovi}, who was certainly in a position to know
and under no pressure to misrepresent the facts.



ously vehemently denied, and so it was included in the statement that Obrenovi}
ultimately signed.13

It should be noted that Obrenovi} did not compose a single sentence of his
statement of facts and had no input in the drafting process. It struck me as odd
that he was not invited to compose at least a draft version of the facts as they
were known to him because he is a very educated and literate person and such a
task would have been well within his capabilities. And, I might add, it should
have been quite interesting and useful to the prosecution as well if a raw and
unedited version of the facts had been their objective.

The methods of exerting pressure that were applied by the prosecutor were
diverse, but the pressure was fierce. I suppose that systematic intimidation would
be the most accurate description of the conduct and atmosphere which marked
these “discussions.” Prosecutor McCloskey has a notable ability to change per-
sonalities in a matter of seconds. He can shift with perfect ease from being a
sympathetic and reasonable interlocutor to acting with great noise and passion,
almost as a beast unleashed. These unpredictable and instantaneous shifts are
most disconcerting. He then changes facial coloration and expression, he pounds
his fist, thrashes about with his arms, keeps getting up and sitting down, or he
paces the room shouting and making threats. The result is that an extremely
unpleasant and threatening atmosphere is created, not only from the standpoint
of the target but also of everyone present. The atmosphere during the sessions
that he conducts certainly is not conducive to calm deliberation and unfettered
decision making. The only element missing, to complete the analogy with a
KGB or Gestapo interrogation, is physical violence.

On several occasions, when Obrenovi} would refuse to accept some of the
items which the prosecutor was suggesting to him, McCloskey would give him
five minutes to reconsider his position and would demonstratively storm out of
the room. He would threaten that the plea bargaining process would be over and
that the prosecution would pull out of the deal unless its suggestions were ac-
commodated. These pressures usually brought about the accused’s capitulation.

The tactic of systematic psychological deconstruction of the target, which
the prosecutor was employing, and which reminded one of the methods used by
Gestapo or KGB inspectors as their techniques are known from other sources,
gradually began to bear fruit. When Obrenovi} realized that he was helpless, he
began to furnish to the prosecution “information” that was not even sought from
him. For example, on his own initiative Obrenovi} announced that during a
sweep operation which followed the takeover of Srebrenica Vinko Pandurevi}
had issued orders that no Moslem POWs were to be taken alive, and should all
be shot summarily.

In conclusion, the following observation should be added. At a certain
stage while the “statement of facts” was being whipped into shape, the prose-
cutor noticed that he had focused on many small details to the exclusion of
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13 See Statement of facts as set out by Dragan Obrenovi},
http://www.icty.org/x/cases/obrenovic/custom4/en/facts_030520.pdf.



something rather large and vital which could not be left out of the picture if the
agreement reached with Obrenovi} was to be accepted by the chamber as legally
viable. That is the nexus between the accused and the events and crimes that
were being attributed to him.

That formality was taken care of in short order. Once Obrenovi} grasped
the situation, he obligingly recalled that on July 13, 1995, while on a moun-
taintop outpost where he was virtually surrounded by Moslem forces retreating
from Srebrenica, and waiting for their imminent assault on his outnumbered
soldiers, he received an important message. The caller was Zvornik brigade
security officer Drago Nikoli}, who informed the brigade chief-of-staff of the
forthcoming killing operation that was being planned below. The technical re-
quirement that the accused “knew or should have known…” was now formally
satisfied, and the show could indeed go on.
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Prevod

Stefan Karganovi}

NAGODBE SA TU@ILA[TVOM PRED MKTBJ

Tro{kovi Me|unarodnog krivi~nog suda za biv{u Jugoslaviju, koji
su 2007. godine bili proceweni na ukupno 1.25 milijardi dolara, ogromni
su.1 Kako su stvari stajale 2007. godine, to je iznosilo 7.8 dolara po optu-
`eniku, {to je poprili~na suma po bilo kakvim merilima. Me|utim, tu
treba imati u vidu da su te cifre preuzete iz javnih podataka o buxetu
MKTBJ. Po{to MKTBJ nije transparentna ustanova u tom, ili bilo kojem
drugom, pogledu ova velika suma ipak mo`da ne odra`ava stvarni protok
nov~anih sredstava, koji bi mogao biti jo{ ve}i.

Ali ~ak i ove — verovatno smawene — cifre slu`e kao nagove{taj ~i-
wenice da „cena“ pravde pred MKTBJ nije zanemarqiva. Da li je i kvalitet
pravde koju MKTBJ deli na bilo koji na~in srazmeran toj ceni?

Po{to je MKTBJ vrlo osporavana ustanova, u tolikoj meri da nesugla-
sice nisu ograni~ene na wegov profesionalizam i politi~ku neutralnost,
ve} se prote`u i na pravnu vaqanost wegovog nastanka, prirodno je da Tri-
bunal ima kako odu{evqene pristalice tako i ostra{}ene kriti~are.

Jedna od praksi koju je MKTBJ usvojio, a koja je izazvala izuzetno `i-
ve rasprave, je mogu}nost koja se nudi optu`enicima da se sa tu`ila{tvom
nagode (plea bargaining). Da budemo precizni, na samom po~etku rada Tribu-
nala ova mogu}nost bila je izri~ito iskqu~ena uz donekle moralisti~ki
sladuwavo obja{wewe da su zlo~ini kojima }e se razna ve}a baviti toliko
jezivi da ni{ta mawe od potpunog izno{ewa svih pojedinosti pred javnost
ne bi moglo zadovoqiti pravdu i odati du`nu po~ast `rtvama i wihovoj
pre`iveloj rodbini. Me|utim, kako je sve vi{e dolazio do izra`aja prak-
ti~ni imperativ re{avawa pokrenutih predmeta u vremenskim okvirima
koje je predvi|ala strategija zatvarawa Tribunala, ova plemenita zamisao
morala je biti napu{tena.

Kako to obja{wavaju tu`ioci MKTBJ Mark Harmon i Fergal Gajnor,
trenutni stav je da „Nagodbe sa tu`ila{tvom treba podsticati zato {to su
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1 Nancy Amoury Combs: Guilty Pleas in International Criminal Law: Constructing a restora-
tive justice approach ‰Stanford: Stanford University Press, 2007Š, chapter 2.



one Tribunalu neophodne, po{to je to ustanova koja se suo~ava sa vrlo zna-
~ajnim vremenskim, prakti~nim i materijalnim ograni~ewima.“2

Mada autori, koji su na kraju krajeva ipak tu`ioci, nagodbe ove vrste
kritikuju zato {to one doprinose izricawu niskih kazni, oni tako|e navo-
de i neke od prednosti ove prakse (mimo ~isto ekonomskih faktora u{tede
novca i vremena), kao {to su slede}e:

One (nagodbe — prim. pisca) doprinose prikupqawu kriti~nih
dokaza koji su neophodni za istragu i krivi~no gowewe, {tede re-
surse suda, stvaraju jasnu sliku o toku istorijskih doga|aja i pro-
moviraju pomirewe.3

Naravno, kriti~ari tog procesa mogli bi ukazati na te iste navodne
prednosti sa opaskom da su to, zapravo, neki od najizrazitijih nedostataka
nagodbi ovakve vrste. Uop{te nije jasno na koji bi na~in optu`enik, koji
je najvi{e zainteresovan da dobije smawenu i predvidqivu kaznu, i koji
ulazi u saradwu sa tu`ila{tvom iz samo tog razloga, mogao doprineti na-
pretku neke istrage, pod predpostavkom da ~iwenice i istinite izjave
predstavqaju zna~ajan deo tog istra`iva~kog procesa. Podjednako je neja-
sno kako bi se sud mogao oslawati za pomo} u razja{wavawu pitawa vezanih
za tok istorijskih doga|aja na aktere ~iji je glavni motiv da {to boqe pro-
|u. Taj zadatak je, ~inilo bi se, dovoqno slo`en kada se radi o profesio-
nalnim istori~arima, koji su obu~eni da istorijsku gra|u razmatraju sa
neutralnog i nau~nog stanovi{ta. Da li bi se ne{to sli~no moglo o~ekiva-
ti od stranke u predmetu, kao {to je tu`ilac, ili od optu`enika koji je po-
stao tu`ila~ev saradnik, i koji je li~no zainteresovan da zadovoqi tu`i-
la{tvo i da tako smawi na najmawu mogu}u meru cenu koju }e imati da pla-
ti za svoje ranije postupke? Vi{estruke, i protivure~ne, „~iweni~ke“ iz-
jave prominentnih nagodbenika, kao {to su Erdemovi} i Derowi}, trebalo
bi da poslu`e kao dovoqno upozorewe o tome koliko su iskazi takve vrste,
koje pokre}e li~ni interes, li{eni pouzdanosati.

Uporedne statistike za dve situacije — su|ewe i nagodba — vrlo su
indikativne i, neki bi dodali, uznemiravaju}e. U 2005. godini, posle niza
uzastopnih nagodbi, prose~na kazna izre~ena optu`eniku koji je pred
MKTBJ prihvatio krivicu bila je 11 godina. Za razliku, optu`enici ~ija
je krivica bila utvr|ena nakon obavqenog su|ewa dobili su prose~nu ka-
znu od 17 godina.4

Ako bi se iz ovih cifara mogao izvu}i bilo kakav zakqu~ak, to bi bi-
lo slede}e: nagodba je vrlo privla~na opcija kada se uporedi sa tegobama i
neizvesnostima su|ewa.5 Sa prakti~nog stanovi{ta optu`enika kome nije
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2 Mark B. Harmon and Fergal Gaynor: Ordinary sentences for extraordinary crimes, Journal
of International Criminal Justice 2007 5(3):683–712; doi:10.1093/jicj/mqm025

3 Ibid.

4 http://law.case.edu/saddamtrial/entry.asp?entry_id=19

5 Nagodbeni proces reguli{e Pravilnik za dokaze i postupak MKTBJ, pravilo 62 bis.
Me|utim, ve}e nema obavezu da se dr`i preporuke tu`ila{tva u vezi sa izricawem kazne,
mada je u ve}ini slu~ajeva kazna u dogovorenim okvirima.



stalo do integriteta istra`nog postupka i koga preterano ne zanima stva-
rawe jasne istorijske slike o doga|ajima, veliki statisti~ki raskorak iz-
me|u prose~ne presude nakon su|ewa i presude koja je tipi~an ishod nagod-
be moglo bi na wega da deluje kao ubedqiv podsticaj da poku{a da postigne
probita~an dogovor sa tu`ila{stvom.6

Mada svaki predmet obele`ava po neka specifi~na okolnost, od tre-
nutka kada optu`enik donese odluku da u|e u saradwu sa tu`ila{tvom pre-
govara~ki proces uglavnom sledi sli~an obrazac. U su{tini, pojam „nagod-
be“ pred MKTBJ zna~i slede}e. Optu`enik koji nije spreman da se izlo`i
neprijatnostima i neizvesnostima su|ewa, i koji preferira umesto toga ma-
we vi{e predvidqivu (i relativno ni`u) kaznu, prihvata da izjavi da je
kriv po nekoj od ta~aka optu`nice koja je prihvatqiva tu`ila{tvu. Tu`ila-
{tvo zatim sastavqa tendenciozno napisanu „Izjavu o ~iwenicama i pri-
hvatawu odgovornosti“ koju optu`enik na kraju potpisuje, obi~no posle na-
tezawa oko nekih detaqa i po{to od tu`ioca izvu~e neke sitnije izmene.

Slede}i korak je izricawe kazne, {to se svodi na malo civilizovani-
ju (i obi~no mawe smrtonosnu) reprizu staqinisti~kih su|ewa, gde optu-
`enik ponizno osu|uje i ru`i samoga sebe u nadi da }e na taj na~in odobro-
voqiti mu~iteqe i sebi obezbediti povoqniji ishod.7

Farsa po~iwe pitawem, koje predsedavaju}i postavqa optu`enom, u
nameri da utvrdi da li je izjava o krivici stvarno odraz wegove slobodne
voqe i da li izjava o ~iwenicama zaista odgovara stvarnosti. Optu`enik
odlu~no potvr|uje da su obe tvrdwe ta~ne. Ve}e usvaja izjavu i zatim prela-
zi na izricawe kazne.

Uobi~ajeni scenatio privremeno je bio doveden u pitawe u predmetu
Momira Nikoli}a 2003. godine.8 Kineski predsedavaju}i sudija, Liu Da-
kun, o~igledno je odlu~io da se na{ali sa korifejima zapadnog pravosu|a.
U prvoj rundi ro~i{ta o nagodbi, 6 maja 2003. godine, sudija Liu je {oki-
rao prisutne time {to je nagodbu odbacio, mada bi weno prihvatawe od
strane suda trebalo da bude rutinsko. Obja{wewe koje je sudija tom prili-
kom izneo bilo je zaista originalno: po{to po odredbama nagodbe tu`ila-
{tvo sve do izricawa kazne nije imalo obavezu da poni{ti preostale ta~ke
optu`nice, ali u skladu sa nagodbom Nikoli} jeste imao obavezu da svedo-
~i pre toga na strani tu`ila{tva protiv donedavnih suoptu`enih u pred-
metu, sud je u toj okolnosti zapazio neprihvatqiv sukob interesa.9 Stran-
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6 Ovo nisu jedine mane dogovora ove vrste. Za pregled nekih drugih formalnih
nedostataka ovog procesa, videti: Julian Cook III, Plea bargaining at the Hague, Michigan State
U. College of Law Legal Studies Research Paper Series, no. 03-07.

7 Videti Cook, Ibid. strane. 20 i 23, za neka vrlo ubedqiva naga|awa o tome koliko je
iskreno kajawe optu`enih kojima je najpre~e da sporazum koji su postigli bude usvojen od
strane ve}a.

8 The Prosecutor v. Nikolic, IT-02–60/1S.

9 Tu`ila{tvo je u tom slu~aju o~igledno `elelo da svaki rizik izbegne tako {to bi
Nikoli}u prvo pru`ilo priliku da „korektno“ posvedo~i pre nego {to ono ispuni svoju
obavezu prema wemu. Sudija Liu je smatrao da bi takav redosled Nikoli}a neodoqivo mo-



kama je bilo nalo`eno da svoju nagodbu izmene u skladu sa primedbama sud-
skog ve}a.

I zaista, ve} slede}eg dana nesporazum je bio izgla|en i pedantni ki-
neski sudija najzad je ipak prihvatio Nikoli}evo franti~no insistirawe
na sopstvenoj krivici. The show must go on.

Ovaj autor bio je ukqu~en u postupak koji je rezultirao nagodbom iz-
me|u jednog optu`enika pred MKTBJ i kancelarije Tu`ila{tva.10

Opis doga|aja koji sledi sa`ima wegovu percepciju toka nagodbenog
postupka u tom predmetu. Vodilo se ra~una da informacije koje bi se mogle
smatrati za poverqive budu iskqu~ene iz razmatrawa.

Te`i{te pri~e su pritisci kojima je optu`eni bio izlo`en i koji su
zna~ajno doprineli wegovoj odluci da sklopi nagodbu sa tu`ila{tvom. Te-
`i{te se zatim prenosi na sled doga|aja koji je kulminirao potpisivawem
sporazuma izme|u dve strane.

Ali pre svega, nekoliko podataka o optu`enom Draganu Obrenovi}u.
On je profesionalni oficir koji je pro{ao vojnu obuku na Vojnoj akademi-
ji JNA. Ro|en je i odgojen u BiH i 1992. godine, kada je pred oficire JNA
rodom iz Bosne bio stavqen izbor, on se opredelio da se pridru`i Vojsci
Republike Srpske (VRS). U julu 1995. on je imao ~in majora i bio je na~el-
nik {taba Zvorni~ke brigade, jedne od jedinica VRS ~iji su elementi uzeli
u~e{}e u operaciji zauzimawa Srebrenice 11 jula 1995. godine, i zatim u
borbenim dejstvima protiv muslimanske vojske koja se povla~ila iz Tuzle.

MKTBJ je protiv Obrenovi}a podigao optu`nicu 9 aprila 2001. godi-
ne, i 15 aprila iste godine wega su jedinice SFOR-a uhapsile i prebacile
u Hag On je bio optu`en kao pomaga~ u izvr{ewu genocida, zatim za istre-
bqewe, ubistvo i progon.11 Optu`nica ga je teretila po liniji pojedina~-
ne odgovornosti po ~lanu 7 (1) Statuta i za u~e{}e u zajedni~kom zlo~ina~-
kom poduhvatu da se stanovni{tvo srebreni~ke enklave prisilno izmesti i
da se zarobqenici izme|u 12 i 19 jula 1995. godine pogube i pokopaju. Vre-
menski okvir optu`nice bio je izme|u 4 i 15 jula 1995. dok je Obrenovi},
po tu`ila{tvu, navodno bio de fakto komandant Zvorni~ke brigade u
odustsvu komandanta, puk. Vinka Pandurevi}a. On se tada nalazio van zone
odgovornosti svoje brigade zato {to je skupa sa drugim srpskim snagama
bio anga`ovan u napadu na Srebrenicu.

Tokom najve}eg dela predpretresnog perioda, Obrenovi} je odlu~no
tvrdio da u to vreme nije znao za zlo~ine koji mu se pripisuju niti da je
u~estvovao u wima. Ti zlo~ini su se navodno dogodili neposredno nakon
pada srebreni~ke enklave 11 jula 1995. godine, ali Obrenovi} je tvrdio da
je celo to vreme on vodio borbe sa muslimanskom kolonom u povla~ewu, i
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tivisao da vi{e vodi ra~una o tome da li je uspe{no potvrdio navode optu`nice nego da li
je rekao istinu.

10 The Prosecutor v. Obrenovi}, IT–02–60/2S
11 Vidi Obrenovi}, Amended Joinder Indictment, May 27, 2002:

http://www.icty.org/x/cases/obrenovic/ind/en/nik-ai020527e.pdf



to najve}im delom po nepristupa~nim planinama na prili~nom rastojawu
od {taba u Zvorniku. Iz tog razloga, on nije znao za doga|aje na koje se op-
tu`nica odnosi, u wima nije igrao nikakvu ulogu, niti je imao saznawa ili
efektivne kontrole nad podre|enim licima na mestima gde su se navodni
zlo~ini doga|ali.

Optu`eni Obrenovi} je za protivnika na tu`ila~koj strani imao Pi-
tera Makloskog. Tu`ilac Makloski je osoba vrlo promeqive naravi ~ije se
pona{awe, stvarno ili inscenirano, ~esto grani~i sa histerijom. On tada
pravi teatralne scene koje su vrlo zastra{uju}e i on je veoma ve{t u kori-
{}ewu poluga mo}i, kojima raspola`e, da prestra{i, dezorijenti{e i
obezglavi osobu koju obra|uje.

Tokom predpretresnog perioda, tu`ila{tvo je poku{avalo da optu`e-
nom Obrenovi}u napravi nekoliko nagodbenih ponuda, ali bez trajnog
uspeha. Ali kada je izme|u tu`ila{stva i suoptu`enog Momira Nikoli}a
bio postignut dogovor, samo na par dana pre odpo~iwawa su|ewa, do Obre-
novi}a je dospela poruka. Wena su{tina bilo je slede}e: ukoliko bi i on
pristao na nagodbu tada, pre otvarawa su|ewa, on bi od tu`ila{stva dobio
veoma velikodu{nu ponudu za uzvrat za odustajawe od su|ewa i za u{tedu
sudu vremena i sredstava. [ta bi se dogodilo u suprotnom, jasno se podra-
zumevalo: od trenutka otvarawa su|ewa — ~ak i da se kasnije, dok bi proces
bio u toku, Obrenovi} predomisli — kvalitet ponude drasti~no bi se po-
gor{ao. Kao iskusni tu`ilac, Makloski je ta~no procenio Obrenovi}evu
rawivost pred po~etak su|ewa (tada je optu`enom bilo 40. godina) i zakqu-
~io je da bi mogao pristati na nagodbu da bi izbegao preduga~ku kaznu ili
da bi bar dobio kaznu koja bi bila mawe ili vi{e predvidqiva.

Kada je Obrenovi} izrazio zainteresovanost da razmotri ponudu tu-
`ioca i da izmeni svoju izjavu o krivici, Obrenovi} i Makloski, kao i
drugi pripadnici timova tu`ila{tva i odbrane, odr`ali su 2003. godine
nekoliko sastanaka u podrumu zgrade Tribunala u Hagu. Svrha tih sastana-
ka bilo je da se podrobno razmotri sadr`aj „izjave o ~iwenicama“ koju se
Obrenovi} obavezao da potpi{e u okviru dogovora da prihvati krivicu.
Tokom tih razmatrawa, koja su se u su{tini svodila na nastojawe tu`ila-
{tva da Obrenovi}a iskoristi u svojstvu svedoka-insajdera za zapu{avawe
rupa u raznim srebreni~kim optu`nicama, Obrenovi} je na po~etku pru`ao
otpor mnogim nagovarawima tu`ioca da prihvati neku tvrdwu i da je usvo-
ji kao ~iwenicu koja je wemu poznata. Mogao bi se navesti jedan primer ko-
ji je postao predmet `ustrog suprostavqawa izme|u optu`enog i tu`ioca.
Tu`ilac Makloski je bio uporan u nameri da Vinka Pandurevi}a tereti za
ubistvo grupe rawenih muslimanskih zarobqenika koji su primali le~ewe
na klinici Zvorni~ke brigade u drugoj polovini jula 1995. godine, da bi
zatim navodno nestali bez traga.12 Makloski je od Obrenovi}a zahtevao da
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12 Prema Izjavi o ~iwenicama koju je Obrenovi} na kraju potpisao, zarobqenici su
bili odvedeni sa klinike i pogubqeni negde oko 23 jula 1995. Kada je Obrenovi} upitao
Pandurevi}a {ta se dogodilo sa zarobqenicima, ovaj posledwi je navodno odgovorio da je
wihovo pogubqewe naredio general Mladi}, a da su wegova uputstva u tom smislu preneli



se slo`i da je Pandurevi} imao udela u wihovoj likvidaciji. Nakon {to se
jedno vreme ~vrsto opirao, Obrenovi} je najzad kapitulirao i prihvatio je
ovu tvrdwu — koju je do tada odlu~no odbijao — i tako je ona ipak u{la u
izjavu koju je Obrenovi} na kraju potpisao13

Treba napomenuti da Obrenovi} nije napisao ni jednu re~enicu svoje
izjave o ~iwenicama i da nije uop{te u~estvovao u wenom sastavqawu. Me-
ni se u~inilo ~udnim da mu nije bio upu}en poziv da sastavi bar nacrt ~i-
wenica koliko su mu one bile poznate zato {to je on vrlo inteligentna,
obrazovana i pismena osoba, te bi takav zadatak u potpunosti odgovarao we-
govim sposobnostima. Mogao bih jo{ da dodam da bi to bilo veoma intere-
santno i od pomo}i tu`ila{tvu, da je ono imalo `equ da dobije izvornu
verziju o ~iwenicama.

Tu`ilac je koristio razna sredstva za primewivawe pritiska, ali
pritisak je bio `estok. Sistematsko zastra{ivawe bilo bi najverniji opis
pona{awa i atmosfere koji su obele`avali ove „razgovore.“ Tu`ilac Ma-
kloski je obdaren sposobno{}u da brzo mewa svoj obrazac pona{awa i da iz
krajnosti blagonaklonog i razumnog sagovornika prelazi u krajnost razula-
rene zveri koja na vas besno kidi{e. Te nepredvidqive i momentalne pro-
mene krajwe su zbuwuju}e. On tada mewa boju lica i fizionomiju, po~iwe
da pesnicom udara po stolu, mlatara rukama, ustaje i seda, ili uz viku i
pretwe tutwi po prostoriji, na sve te na~ine stvaraju}i atmosferu koja je
krajwe neprijatna i ugro`avaju}a, ne samo sa stanovi{ta predmeta obrade
ve} i svih ostalih koji su tu prisutni. Jedino {to nedostaje, da bi analo-
gija sa na~inom rada islednika Gestapo ili KGB bila potpuna, to je fizi~-
ko nasiqe.

U nekoliko navrata, kada bi Obrenovi} odbio da usvoji neke od tvrd-
wi koje mu je tu`ilac nudio, Makloski bi mu dao pet minuta da razmisli i
demonstrativno bi napustio prostoriju. Pretio bi da }e nagodbeni prego-
vori biti prekinuti i da }e se tu`ila{tvo povu}i ukoliko wegove suge-
stije ne bi bile prihva}ene. Ovi pritisci su naj~e{}e dovodili do kapi-
tulacije optu`enog.

Taktika sistematske psiholo{ke dekonstrukcije predmeta obrade, ko-
ju je tu`ilac koristio, i koja je podse}ala na poznate metode islednika Ge-
stapo ili KGB, postepeno je ura|ala plodom. Kada je Obrenovi} shvatio da
je bespomo}an, on je po~eo da tu`ila{tvo snabdeva „podacima“ koji od we-
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oficiri za bezbednost korpusa i brigade. Kada se razmotri period kada se to navodno
dogodilo, komi~nost ove nespretno iskonstruisane pri~e postaje o~igledna. Oko 23 jula
1995. general Mladi}, koji je bio vrhovni zapovednik srpskih vojnih snaga, bio je vrlo
zaposlen predvo|ewem napada na obli`wu muslimansku enklavu, @epu. Pomisao da bi se on
tada bavio petoricom rawenih muslimanskih zarobqenika na vojnoj klinici u Zvorniku
zaista je van pameti. Ali u svakom slu~aju, ovu neverovatnu pri~u li~no je ovom autoru
demantovala osoba koja je zarobqenike le~ila na toj klinici, dr Danijela Danojlovi}, a ona
je svakako kompetentna da zna istinu i ne nalazi se ni pod kakvim pritiskom da ~iwenice
la`no prikazuje.

13 Videti, Statement of facts as set out by Dragan Obrenovi},
http://www.icty.org/x/cases/obrenovic/custom4/en/facts_030520.pdf.



ga ~ak nisu bili ni tra`eni. Na primer, na sopstvenu inicijativu Obreno-
vi} je izjavio da je tokom jedne operacije ~i{}ewa terena nakon zauzimawa
Srebrenice Vinko Pandurevi} izdao nare|ewe da se zarobqeni muslimani
ne hvataju `ivi, ve} da budu pogubqeni po kratkom postupku.

U zakqu~ku, treba dodati jo{ i ovo. U jednom trenutku, dok je jo{ bio
u toku rad na formulisawu „izjave o ~iwenicama,“ tu`ilac je zapazio da je
bio previ{e fokusiran na sitne detaqe, tako da je izostavio ne{to krupno
i vrlo bitno da bi dogovor postignut sa Obrenovi}em ve}e moglo usvojiti
kao pravno vaqan. To je veza izme|u optu`enog i doga|aja i zlo~ina koji mu
se stavqaju na teret.

Ta formalnost uskoro je bila zadovoqena. ^im je Obrenovi} shvatio
situaciju, on se revnosno prisetio da je 13 jula 1995. godine, dok se nala-
zio na isturenom komandnom mestu na planini, gde se nalazio prakti~no u
okru`ewu muslimanskih snaga ~iji napad se o~ekivao svakog trenutka, on
primio jednu va`nu poruku. Pozvao ga je oficir za bezbednost Zvorni~ke
brigade, Drago Nikoli}, da obavesti na~elnika {taba o operaciji ubijawa
koja je bila planirana dole. Tehni~ki uslov da je optu`eni „znao ili je
trebalo da zna…“ najzad je bio formalno zadovoqen, i prestava je sada zai-
sta mogla da se nastavi.
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