
John Laughland*

THE ABUSE OF THE CONCEPT OF GENOCIDE
IN WAR CRIMES PROSECUTIONS

DELATNOST ME\UNARODNOG TRIBUNALA ‰97–109Š

John Laughland: THE ABUSE OF THE CONCEPT OF GENOCIDE

Genocide is widely regarded as the supreme international crime. It enjoys
a special status partly for rhetorical and partly for legal reasons. Rhetorically,
any doubts expressed about the validity of international criminal jurisdictions
are usually countered with references to the Nazi genocide or to the events in
Rwanda in 1994. These are invoked to defend both supranational criminal ju-
risdiction and the right of military intervention. Legally, genocide has a specific
status because, like torture, it is the subject of an international convention which
provides for criminal prosecution of perpetrators of it. (Signatory states are
required to carry out such prosecutions although the Convention also provides
for the possibility that international tribunals might be created for the purpose.)
This contrasts with the legal status of the ad hoc international criminal tribunals,
brought into being by means of a resolution in the UN Security Council but not
by a treaty. Some of the crimes adjudicated by these tribunals (rape, for in-
stance) have also not been the subject of treaties but instead result from judicial
activism on the part of the judges.

As I have written elsewhere, modern international criminal law is the op-
posite of the law developed or confirmed by the International Military Tribunal
at Nuremberg.1 Genocide was not adjudicated there — the 1948 Convention
came into being precisely because its author, Raphael Lemkin, thought Nurem-
berg insufficient in this respect. More importantly, the prosecutions at Nurem-
berg were brought for crimes against peace or aggressive war. The jurisdiction
and the jurisprudence of the IMT explicitly ruled out judicial interventionism in
the internal affairs of states, a principle which was then integrated into the
structure of the international system as laid down by the charter of the United
Nations, where non-interference and the sovereign equality of states are the very
bases of the international system.
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The modern understanding of international law is so radically different

from that adopted at Nuremberg, indeed, that we can speak of a substantial

change in the meaning of the word “international”. Nuremberg adjudicated

crimes which were “international” in the sense that they violated the rules of the

international system: like the crime of which the Kaiser was accused at the

Treaty of Versailles — “supreme offence against international morality and the

sanctity of treaties” — crimes against peace are crimes which disturb the peace

of the world and the normal relations between states. By contrast, the modern

understanding of an international crime is one that is so universally abhorrent

that it is subject to “universal jurisdiction” — a concept explicitly ruled out by

the London conference, the Charter of the International Military Tribunal and

the jurisprudence of the Nuremberg judges.
Given this new meaning, it is reasonable to say that genocide is considered

to be the worst possible crime. It is very often invoked when there are debates

about the merits of interventionism, not only because mass murder is obviously

abhorrent but also because genocide is a crime usually attributed to states. As

such, it excites particular horror because — just as sexual abuse in a family

represents an abuse of fatherly authority — it represents a violation of the funda-

mental duty of the state to protect its citizens. When it occurs, it seems obvious

that everything — including judicial and even military interventionism — must

be undertaken to stop it.
Given this status, it is disturbing that so many accusations of genocide

have been made abusively since the concept was first invented and given legal

form by the Genocide Convention of 1948. A quick survey of some of the

judicial accusations of genocide (I have tried to make the list exhaustive) il-

lustrates the problem. Genocide has been alleged in the following cases:

1. against the Cambodian Khmer Rouge, first in 19792 and then in the
UN-controlled Cambodia Genocide Tribunal which started its first trial
in February, following an initiative taken by the US Congress in 1994;

2. against President Francisco Macias Nguema of Equatorial Guinea,
overthrown in 1979 and tried by a Special Military Court in Sep-
tember. He was convicted and hanged along with six others;

3. against General Garcia Meza Tejada, president of Bolivia, accused in
1989 of genocide for a massacre of eight people and convicted of that
crime, the Harrington Street massacre;3

4. in Romania in 1989 and 1990, most spectacularly against Nicolae
Ceausescu but also against his brother and son. The Ceausescu trial
was not only a kangaroo court: Romania genuinely did have provisions
for genocide in its 1976 penal code;
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5. ay Bosnia against Serbia before the ICJ in 1993 (the ruling was de-
livered in 2007); and in the statute of the ICTY (1993);

6. an Rwanda from 1996 onwards in special national courts, in addition
of course to the genocide provisions in the statute of the ICTR;

7. an Ethiopia in the massive so-called ‘Red Terror’ trials which lasted
from 1994 to 2007 (they are still continuing but Colonel Menghistu
was sentenced then) and which have some 5000 defendants;

8. an Lithuania which prosecuted former NKVD officials and one Nazi
collaborator of genocide in the 1990s on the basis of laws passed in
1992 and 2000;

9. against General Pinochet in 1998;

10. against Saddam Hussein, accused of genocide for the Anfal campaign
in Northern Iraq in 1986 — 88 (prosecution brought in 2006);

11. and against President al-Bashir of Sudan, accused inter alia of rape as
genocide. The genocide part of the indictment was initially rejected by
the ICC Trial Chamber but in February 2010 the Appeals Chamber
instructed the Trial Chamber to rule again so it seems likely that it will
be included after all.

Notably absent from this list are the Nazis at Nuremberg and Adolf Eich-

mann in Jerusalem in 1960. Genocide had not been formulated at Nuremberg,

while Eichmann was not formally prosecuted for genocide but instead for a law

modelled on the Genocide Convention but which referred specifically to Jews.
There are various things we notice about these different cases.
The first is that many accusations of genocide are used to legitimise

regime change. This is a characteristic of regime trials in general but genocide is

a popular accusation in such trials precisely because a head of state or gov-

ernment who has committed genocide against his own people is obviously unfit

to be a head of state of government. Unfortunately, however, this inevitably

political element to accusations of genocide cuts both ways and means that they

are indeed often politicised.
For instance, the first genocide accusation brought against Pol Pot and his

Khmer Rouge regime (no doubt with very good cause) was in fact brought by the

dissident faction within the Khmer Rouge which overthrew him and then con-

stituted a suitably Communist-sounding “People’s Revolutionary Tribunal” to

try him.
In other cases, the accusation of genocide, while perhaps superficially

plausible, has nonetheless been abused for political purposes. Thus there were

reports in 2005 that Rwandan Hutus were still fleeing the so-called “genocide

courts” which have been set up in the country but which apparently persecute

people for political reasons.4 Another example is the gargantuan “Red Terror”
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trials against members of the Derg regime in Ethiopia: these trials have 5,000

defendants and have lasted for well over a decade. Political enemies of the new

regime have been among the indictees.5 At the ICTR, only Hutus are prosecuted,

not Tutsis, even though the Tutsi RPF is credited with having started two wars in

Eastern Congo, at a cost of millions of lives, and even though Tutsi military

leaders there are accused of war crimes against Hutu refugees.6

A second aspect of politicisation comes in the obvious abuse of the con-

cept of genocide itself, also no doubt for political reasons. Perhaps the most

extreme example of this was the indictment and conviction of General Garcia

Meza Tejada, ex-president of Bolivia, whose conviction for genocide in 1993

was based on the Harrington Street massacre, a shoot-out in which eight leftist

political opponents were killed. The Bolivian authorities simply added into the

general definition of genocide the idea that it could be used to prosecute killing

directed against a political group (in this case, a small cell of left-wing militants

who wanted to overthrow the regime) but it is obvious that such a definition

empties the concept of genocide of any proper content. The application of the

term genocide to political killings was; moreover, explicitly ruled out during the

travaux préparatoires for the Genocide Convention.
Genocide was also abused in the initial arrest warrant issued against Gen-

eral Pinochet, the former president of Chile whose arrest in London in 1998 on a

Spanish warrant generated so much excitement in the international human rights

community. The original warrant issued by the Spanish judge on 16 October

1998 aimed to circumvent the normal rules on sovereign immunity by accusing

Pinochet of “terrorism and genocide”.7 It was on the basis of this that he was

arrested on the same day (16 October 1998). The Spanish judge then issued an

amplified statement on 18 October, also alleging “terrorism and genocide”.8 The

new warrant named 85 people allegedly killed or “disappeared” by the Chilean

authorities — again, hardly genocide, especially since the people in question

were obviously political opponents and not members of an ethnic or religious

group. In the event, the claims about “genocide” were quickly discarded, no

doubt in part because they were so implausible. However, the memory of the

charge lives on. Pinochet is listed as a “Perpetrator of genocide” in the “Ency-

clopedia of Genocide” edited by Israel W. Charny.9
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A similar point can be made about the accusation against Nicolae Ceaus-
escu. In this case the numbers of people allegedly killed were vastly inflated
beyond the reality — a figure of 63,000 was mentioned during his trial —
whereas in fact the death toll from the fighting which eventually overthrew him
was about 200. Although this might be excused because of the heat of the
moment, prosecutions for genocide were also brought against his brother and
son the following year, long after the true figures had become known. In any
case, a massacre, however awful, is not genocide unless genocidal intent is
demonstrated. It is obvious that the word was used during the various trials in a
very rhetorical and legally unsound manner.

Abusive too, it seems to me, albeit in a different way, is the accusation of
genocide issued against Omar Al-Bashir, the president of Sudan, by the ICC
Prosecutor on Bastille Day 2008. The indictment includes the claim that genocide
was being practised in Darfur because women were being raped and because the
children born of these marriages were not racially pure: as a result, ran the
argument, the tribe (the ‘genos’ in question) was being destroyed. According to
the indictment,

The systematic nature of the rapes and the statements which
accompany these rapes (if we “could find any Fur woman …we would
rape them again to change the colour of their children”) are indication
of an intention to destroy the group as such. ‰NAME REDACTEDŠ, a
victim of rape ‰TEXT REDACTEDŠ summed up the situation as
follows — “they kill our males and then dilute our blood with rape.
‰TheyŠ…want to finish us as a people, end our history”.10

This concept of “genos”, a people which is destroyed by miscegenation, is

the most primitive type of tribal identity and owes more to the 1935 Nuremberg

race laws than to the 1945 Nuremberg trials.
Miscegenation as genocide also formed part of the case brought by Bosnia

against Serbia also formed part of the case brought by Bosnia against Serbia to

the ICJ — a case which, again, was largely thrown out, in 2007. In the ICJ

judgement of February 2007, reference was made to the claim made over a

decade by Bosnia:

The Applicant claims that rape was used “as a way of affecting the
demographic balance by impregnating Muslim women with the sperm
of Serb males” or, in other words, as “procreative rape”. The Applicant
argues that children born as a result of these “forced pregnancies”
would not be considered to be part of the protected group and
considers that the intent of the perpetrators was to transfer the unborn
children to the group of Bosnian Serbs.11
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In this case as in the Bashir indictment, however, it is surely grotesque to

use the term “genocide” to allege forced miscegenation because the “genos” is

being “killed” only in the sense that children born of these alleged rapes are

supposedly not of the same ethnic group as their mothers. Such racialism should

have no place in modern international humanitarian law; it is in any case absurd

because the Bosnian Muslims are “ethnically” Serbs. A religious group cannot

be wiped out by miscegenation since it is not an ethnic group.
In fact, the allegation that Yugoslavia or Serbia was committing genocide

against the Bosnian Muslims was originally made in 1993 when Bosnia-Herze-

govina took Yugoslavia to the International Court of Justice alleging that the

Serbs were trying to wipe out the Muslims as a race by killing and terrorising

them. New allegations were added in 1996 once the war had ended and the case

was eventually adjudicated in 2007 when the ICJ found against Bosnia and in

favour of Serbia, both on the substantial question of whether genocide was being

committed and also on the question of whether Belgrade controlled the Bosnian

Serbs.
The single part of the original accusations which was retained was the

allegation that genocide had been committed at Srebrenica alone: the ICJ was

more or less obliged to retain this part of the indictment because in 2001 (i.e. in

the intervening period between the application and the final judgement) the

ICTY had handed down its first conviction for genocide to General Krsti} (even

though he was not in Srebrenica at the time — his conviction was later amended

to “aiding and abetting” genocide). But if the original allegation of genocide

against the Bosnian Muslims as a whole has been thrown out, then what value is

the finding that genocide was committed in one single place and that the genoci-

dal intent was to destroy the “Bosnian Muslims of Srebrenica” or “the Muslims

of Eastern Bosnia” alone, as the Krsti} conviction alleges?12 The suspicion is

that the definition of “the group” against which genocide has been committed

has been artificially narrowed in order to ensure the headline conviction, but

such a narrowing in fact seriously undermines the validity of the judgement

itself, especially when the original claim was that the Bosnian Serbs were trying

to exterminate the Bosnian Muslims as such.
This manipulation of the definition of the group to achieve the conviction

for genocide is made additionally doubtful because the whole conviction of

Krsti} turned on whether or not he shared or knew about General Mladi}’s

supposed genocidal intent (which has of course itself not been tested in court

since General Mladi} has not faced trial). The Appeals Chamber concluded that

Krsti} did know about Mladi}’s intent but that he did not share it himself.13 But

surely one cannot be guilty of a crime unless one intended to commit it, espe-

cially with a grave crime like genocide. Can one really commit genocide by

accident?
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This brings us to a third category of abuses of the concept of genocide, the

convictions entered on the basis of allegations of indirect forms of liability for

the crime. The inventive jurisprudence of the International Criminal Tribunals

for Rwanda and Yugoslavia has concocted a doctrine known as “joint criminal

enterprise”. This is a form of conspiracy theory which, in its so-called “third

category” provides for “horizontal” liability pertaining to all members of the

group for all acts committed by all its members, even for acts which the individ-

ual convicted did not commit, order, intend or even necessarily know about.14

It seems clear that this form of liability is incompatible with the ICTY

statute, which provides for five different forms of liability but not joint criminal

enterprise: according to the statute of the ICTY, one is guilty of a crime if one

“planned, instigated, ordered, committed or otherwise aided and abetted …” it.15

There is no mention of joint criminal enterprise and certainly not of “third

category” JCE.
The ICTY ruled in 2004 that convictions could be entered for genocide on

the basis of the third category of joint criminal enterprise. As the Trial Chamber

made clear,

It is not necessary for the Prosecution to prove that the Accused pos-
sessed the required intent for genocide before a conviction can be
entered on this basis of liability’ ‰the third category of JCEŠ.16

Yet the words used in the Genocide Convention of 1948, where the crime

is defined as acts “committed with intent to destroy” a group, precludes any

conviction for an act not committed with such an intent. This requirement for a

high level of proof of mens rea is also emphasised in the discussion about

genocide in the ruling handed down by the ICJ in the case opposing Bosnia and

Serbia in 2007, where the ICTY’s own statements to the same effect are

quoted.17 Four years before the statement quoted above, for instance, the same

ICTY Trial Chamber had ruled that

Both persecution and genocide are crimes perpetrated against persons
that belong to a particular group and who are targeted because of such
belonging. In both categories what matters is the intent to discriminate:
to attack persons on account of their ethnic, racial, or religious charac-
teristics (as well as, in the case of persecution, on account of their
political affiliation). While in the case of persecution the discrimina-
tory intent can take multifarious inhumane forms and manifest itself in
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a plurality of actions including murder, in the case of genocide that

intent must be accompanied by the intention to destroy, in whole or in

part, the group to which the victims of the genocide belong.18

Similar problems are associated with the doctrine of liability known as

“command responsibility”. According to this doctrine, which remains as con-

troversial as it was when first employed to hang General Yamashita in 1945,

commanders can be convicted for crimes committed by their subordinates if they

“had reason to know” or “should have known” that they were committing them

or about to commit them.19 But the phrases “has reason to know” or “should

have known” seem incapable of legal definition. How can a defendant plead that

he “should not have known”? Are the phrases euphemisms for wilful ignorance

or is criminal negligence being alleged? Negligence is certainly a punishable

offence but can it really be applied to war crimes prosecutions, the formulations

of all of which are replete with adverbs emphasising intent?20 The clear danger

is that the advanced forms of command responsibility now used in the inter-

national criminal tribunals convict people not for what they did but instead for

what they failed to do and for who they are.

This in turn raises another question related to genocide. As the phrase

“intent to destroy” in the original Genocide Convention makes clear, genocide is

a planned activity. The ICTY has sought to reduce the amount of “planning”

required for genocide convictions under joint criminal enterprise, saying that

such criminal plans need not really be plans at all: in 1999 it ruled that, “There is

no necessity for this plan, design or common purpose to have been previously

arranged or formulated.”21 But while it may be true that perpetrators can act

spontaneously — recklessness, indeed, is surely a frequent cause of war crimes

— it is rather more difficult to prove spontaneous intent for commanders if, as is

usually the case, there is no proof of a criminal order. Spontaneity and the

concept of command seem incompatible.

Problems have arisen with this especially in the Rwanda tribunal. To some

extent, the issues raised here resemble those raised by Srebrenica. Ever since the

statute of the Rwanda tribunal was drawn up, the Prosecution has argued that the

massacre of Tutsis and moderate Hutus was planned by extremist Hutus months

or even years in advance of the events of April — July 1994. It even alleged that

these extremists murdered their own President by shooting down his plane on 6

April 1994 so as to have a pretext for putting the plan into action. It is because
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the allegation was of a fully pre-meditated genocide that no Tutsi has even been

prosecuted by the Tribunal: the Tribunal was created specifically to try the

architects and perpetrators of this pre-conceived plan. It is because of the al-

legation of a pre-existing plan that no credence is given, either in the Pros-

ecution cases or even in the Statute itself (which limits the jurisdiction of the

Tribunal to the period April — July 1994, the point at which the alleged victims

of genocide in fact seized power in Rwanda) to the idea that there might have

been racially-motivated killing on both sides, or even to the idea that the killing

might have been spontaneous, the result of mass panic.
As a result, the Court rigorously excludes from its rulings any examination

of the context in which the crimes were committed — the assassination of the

Hutu President of Burundi in October 1993; the likely role of Paul Kagame and

his RPF in shooting down the plane which killed President Habyarimana and the

next Burundi president on 6 April 1994; or the genocide committed by Tutsis

against Hutus in 1972 in neighbouring Burundi.22

Moreover, it is only because genocide is a state crime that has been

planned that commanders and other people like radio journalists can be prose-

cuted and convicted for it. Were genocide to encompass spontaneous acts, then

presumably there would be no commanders of it to prosecute. The essentially

planned nature of the crime of genocide was actually discussed and confirmed in

the landmark judgement in Akayesu

At the time the Convention on Genocide was adopted, the delegates
agreed to expressly spell out direct and public incitement to commit
genocide as a specific crime, in particular, because of its critical role in
the planning of a genocide, with the delegate from the USSR stating in
this regard that, “It was impossible that hundreds of thousands of peo-
ple should commit so many crimes unless they had been incited to do
so and unless the crimes had been premeditated and carefully orga-
nized. He asked how in those circumstances, the inciters and organiz-
ers of the crime could be allowed to escape punishment, when they
were the ones really responsible for the atrocities committed.”23

Yet the monster trial which has just finished at the ICTR, known as Mili-

tary I (Bagosora et. al.) in December 2008, that of the alleged major ringleaders

of the genocide, has recently resulted in an acquittal of the defendants on the

charge of conspiracy to commit genocide.24 As the Tribunal says of acts which

occurred before April 1994, “These preparations are completely consistent with
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a plan to commit genocide. However, they are also consistent with preparations

for a political or military power struggle.”25 But if this is true of the planning

then surely it is true of the acts themselves, which in any case are hardly intel-

ligible as genocide if there was, after all, no plan or conspiracy to commit it (or

at least not proof of such). Even the Prosecution admits that its own evidence for

a conspiracy is “circumstantial”.26 The Prosecution closing brief said, “The in-

ference to be drawn from the evidence is not that each of the accused sat in the

same room at the same time and agreed to a plan, nor that such a plan consisted

of a single course of equally-divided or unified conduct.”27 But if not, then what

sort of a “plan” is it?
The judgement in Military I means that a key plank of the Prosecution case

has collapsed, and especially the claim that plans existed since 1990 or so for a

genocide. I believe that this is a structural problem with regime trials of the kind

the ICTR holds: ever since Nuremberg and Tokyo, conspiracy theory has been

used to adjudicate politics. In some cases, the conspiracy theory can be made to

stick; in other cases, such as in the trial of the Japanese leaders after the Second

World War, which was based on the claim that they had conspired since 1927,

the allegation is evidently ridiculous.28 It is ridiculous in both human and in

legal terms: in human terms because politics is simply not like that — especially

in wartime, but in politics generally, the acts of one side are determined by the

acts of others, especially the enemy, and therefore it is quite wrong to speak of

the implementation of a pre-existing plan; and in legal terms because the

concept of conspiracy itself as a crime is dangerously unstable. Many jurisdic-

tions do not even recognise it as a crime, only the acts themselves.
The problems associated with prosecutions for genocide, in other words,

reflect the overall problems associated with “regime trials”, that is, trials of

political and military commanders. International humanitarian law has long since

been colonised by liberal human rights activists who have never been near a gun

but who are pursuing a one-world supranational agenda. The law generated by

their tribunals is therefore departing more and more from the best canons of

civilised jurisprudence, often leading to outright violation of due process, and

also from any sense of reality about what it is like to be in a combat situation or

a political leader fighting a war.
I therefore conclude my analysis with a modest proposal. I am personally

sceptical about the possibility of regime trials ever being fair. However, if they

must be conducted, then I suggest that an august principle of English law be

applied, the principle that a defendant should be tried by his peers. Many of the

violations of due process in today’s ad hoc tribunals flow from the fact that the
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trials are conducted in front of judges who often have very little experience as
actual judges. It is partly for this reason that they last so long. Instead, I propose
that they be conducted before juries — juries of retired generals for trials of
military commanders, juries of retired heads of state and government for
ex-presidents and political leaders. Only then can a sense of realism be brought
back into a judicial process which is rapidly spinning out of control.

John Laughland

THE ABUSE OF THE CONCEPT OF GENOCIDE
IN WAR CRIMES PROSECUTIONS

Genocide is widely regarded as the supreme international crime; invocation of it
has been used to justify military intervention and supranational judicial prosecutions by
international tribunals. But a study of the history of accusations of genocide shows that
very often the term is used abusively. This article looks at the history of such accusations
and concludes that the abuses should cause new accusations to be treated sceptically. It
also argues that the accusation of genocide highlights a problem which bedevils all war
crimes prosecutions, namely the theories of liability used to prosecute commanders. Just
as with the accusation itself, theories of criminal liability are now common in interna-
tional tribunals which themselves need to be comprehensively reassessed if such tri-
bunals are to command respect.
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ZLOUPOTREBLENIE PONÀTIÀ ŒGENOCIDŒ

V OBVINENIÀH V VOENNÁH PRESTUPLENIÀH

Genocid s~itaetsà samám tà`elám me`dunarodnám prestupleniem. Voennáe
intervencii i ugolovnáe presledovanià nadnacionalânámi sudami obosnováva-
lisâ àkobá sover{ennámi genocidami. Odnako, istorià obvineniè v genocide uka-
závaet na to, ~to dannoe ponàtie ~asto zloupotreblàlosâ. Ràd takih obvineniè
àvlàätsà predmetom dannogo referata i privodàt k vávodu, ~to zloupotreblenià
báli dostato~no serâeznámi, ~tobá vázvatâ skepti~eskoe otno{enie ko vsem no-
vám obvineniàm takogo tipa. Krome togo, pod~erkivaetsà, ~to obvinenià v geno-
cide ~aæe vsego imeät slaboe mesto, obæee dlà vseh sudebnáh processov po voen-
nám prestupleniàm, a imenno — neàsnoe obosnovanie otvetstvennosti, v sootvet-
stvii s kotoroè presleduetsà komandnáè personal. Kak i v slu~ae s samimi obvi-
neniàmi, teorii otvestvennosti, kotorámi obá~no me`dunarodnáe sudá polâzu-
ätsà, dol`ná osnovatelâno peresmotretâsà dlà togo, ~tobá åti sudá zaslu`ili
po~tenie kak serâeznáe pravosudnáe organá.
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