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SREBRENICA AND ICTY RECONSIDERED


There are few residual issues from the 1992—1995 Bosnian war that merit such comprehensive and urgent reexamination as the question of Srebrenica. The point about Srebrenica where most reasonable people would unhesitatingly agree is that it was a major human tragedy. But beyond that, perceptions differ radically and positions diverge sharply. Politically, a great deal depends on the true significance of Srebrenica. Has the standard monoethnic victimology narrative, which we associate with the official Srebrenica story, much to do with reality?  


Almost a decade and a half after the climactic events in July 1995, Srebrenica has developed all the characteristics of a powerful myth. Prof. Edward Herman has called it the greatest triumph of propaganda emerging from the Balkan wars at the end of the twentieth century.
 Symbolism has largely displaced regard for factual issues as the tale’s basic anchor. The empirical approach that normally would be practiced in situations having to do with history or jurisprudence, not to mention criminological investigations, has in the case of Srebrenica been suspended and replaced by a set  of dogmatic and politically inspired assumptions. The “truth” of those assumptions is constantly reaffirmed by endless repetition. If they are questioned in the slightest, their partisans are quick to manifest indignation, and sometimes virulent fury. Both the actual events and the numbers involved in them have undergone a process of “sacralization”
 that has most skeptics browbeaten. The quick and furious reaction of Srebrenica political correctness brigades whenever a question is raised, or a comment is made, which strays from the approved parameters effectively chills most attempts at holding a reasonable and empirically based discussion.

How the idea of the Moscow Symposium took shape


The “International Symposium on ICTY and Srebrenica,” which was co-sponsored by the Center for the Study of the Contemporary Balkan Crisis of the Institute for Slavic Studies of the Academy of Sciences of the Russian Federation and the Dutch nongovernment organization Srebrenica Historical Project, had just such an open and unfettered discussion as its goal. This year, 2009, has seen an ominous acceleration in the attempts to not just foreclose, but if possible to ban, free inquiry into Srebrenica.  Two such initiatives can be pointed out. On January 15, 2009, in a stealth nocturnal session, with hundreds of parliamentarians not present,
 and with only a half hour set aside for a pro forma “discussion,”
 which was grossly disproportionate to the weight of the subject both in terms of the time allowed and quality of the “deliberations,” the European Parliament in  Strasbourg passed a  scandalous
 Resolution proclaiming July 11 an EU-wide Srebrenica genocide remembrance day.
 Of the numerous irregularities that characterize the passage of this Resolution, it is sufficient to cite just two. The European Parliament chose to circumvent its own rules of procedure by disregarding the inconvenient requirement that measures should be reviewed first by the appropriate committee in a “transparent” and, presumably, public setting, with all interested parties having an opportunity  to state their views. Only after such a step, which is customary in general parliamentary practice, is a measure  referred  back to the plenary session for a vote.
 Nothing of the sort was done in the European Parliament. No less shocking, the drafters of the resolution, apparently indifferent to the diversity cant, to which they are officially committed, chose to make their measure unabashedly monoethnic, blandly assuming that the only victims of Srebrenica were Moslem.


The European Parliament resolution called further on parliaments of all EU member states (and countries of the Western Balkans, even if they were not EU members) to pass analogous resolutions, thus taking a huge step toward a European political consensus behind the official Srebrenica narrative. Though stopping short of recommending punishment for doubters, such a politically monolithic position in favor of a one-sided version of Srebrenica events would obviously have a strongly chilling effect on all future critical research, skepticism and dissent.


But where the European Parliament was perhaps too delicate to tread, some self-styled “pro-European” factions in the parliament of Serbia were only too happy to stomp. On July 10, 2009, a minor parliamentary grouping broadly allied with the ruling coalition submitted its “Srebrenica Declaration”
 which did not just slavishly repeat the formulaic doctrines of their Strasbourg colleagues, but actually took the further radical step of calling for the practical outlawing of Srebrenica inquiry and discussion and for the harsh punishment of offenders.


One might reasonably wonder: why is truth in such dire need of legal protection? Lies, however, just might be.


To be sure, the Serbian parliament [Skupština] has yet to pass this draconian measure which would restrict a range of basic intellectual freedoms and which scarcely leaves any major international human rights charter or convention unviolated. But given the overall stance of Serbia’s ruling coalition, and the failure of its leading components to take a clear stand against this proposal, it is not difficult to envision its passage. The result of such an outcome would not just be to make it a punishable offense to engage in public discussion and inquiry which calls the official story of Srebrenica into question. It also calls on Serbia, in the   form of its highest representative institution, to assume responsibility for the Srebrenica massacre. But aside from the moral and political consequences that are likely to ensue from such a unilateral assumption of responsibility
 on Serbia’s part, there is also another and very tangible issue that Serbia’s already destitute taxpayers would be well advised to consider. This could very well fuel further, and in the light of such a voluntary admission potentially well-grounded, demands by Bosnian Moslems for Weimar-style reparations from Serbia.

The role of The Hague Tribunal


Clearly, active attempts are being made to politicize Srebrenica, to intimidate dissenters and to put a lid on any further unfettered inquiry into the matter, and—perhaps most ominous of all—to arrive at binding conclusions about what happened in July of 1995, and to accomplish that by prescription instead of by investigation. The International Criminal Tribunal for the Former Yugoslavia [ICTY] has failed to provide clarity on what actually happened during its questionable judicial proceedings in Srebrenica-related cases
. But by lending an aura of judicial respectability to politically predetermined results packaged in the respectable form of court “judgments,”
 what it did achieve was perhaps the very opposite.
 Instead of helping to settle at least some of the major doubts and instead of providing a reliable factual framework for further investigation, it has muddied the waters even further. In the eyes of a growing number of critical observers who refuse to be intimidated, the clumsy and arrogant Tribunal has made the official Srebrenica narrative even less plausible.


These are some of the principal reasons which made the international symposium on ICTY and Srebrenica, held in Moscow on April 22-23, 2009, so urgently necessary: to encourage, in a venue sufficiently removed from the eye of the storm, a calm and rational rethinking of these topics that both in general discourse and in public perception have been systematically degraded by politics, corrupt jurisprudence, and propaganda.

An attempt at calm and civilized discussion


The fundamental question has got to be: is it possible to discuss Srebrenica in a reasonable and responsible manner? Can Srebrenica be discussed as a historical and juridical, and of course, criminological, issue detached from politics? The Moscow conference demonstrated convincingly that it most certainly can be done.


As Prime Minister Vladimir Putin pointed out recently in a  seemingly different, but actually very analogous, context: “…individual episodes are taken out of the general historical background…and considered fragmentarily, regardless of the cause and effect relationship.” This is a distortion of history, the Prime Minister added very aptly, and “it is indicative that history is often slanted by those who actually apply double standards in modern politics.”
 In a wry, but not in the slightest unjustified reference to some excesses from the past which seem to be enjoying a remarkable revival today, he drew a striking parallel.  The way some current phenomena are being treated, he said, bears comparison to Stalin’s Short history course, a tendentious account which was characterized by the deletion of inconvenient facts and “the imposition of stereotyped and completely ideology-based versions of reality.”


Irrespective of their having been made on an occasion ostensibly unrelated to Srebrenica, with remarkable precision the  foregoing observations apply also to Srebrenica. Let us therefore review briefly the authorized version of “Srebrenica” in that very light.


A decade and a half later, this version promotes a crudely schematized and, if not ideological in the classical sense, then certainly a politically extremely cynical, version of events. It goes something like this: intoxicated by Slobodan Milošević’s concept of Greater Serbia, and driven by genocidal hatred of their Moslem neighbors, Bosnian Serbs (whose status as a native people in Bosnia and Hercegovina is never explicitly recognized, U.S. Secretary of State Warren Christopher having seriously thought in 1992 that they had recently crossed over from Serbia proper just to occupy Moslem territory) decided not just to defeat their opponents militarily, but also to finish the job by exterminating them physically. The Srebrenica massacre of July of 1995 was the culmination of that genocidal project. For no other discernible reason, except a desire to remove their enemies forever, Bosnian Serbs executed “8000 Muslim men and boys”
 and forcibly deported the remaining women and elderly of the Srebrenica Moslem community. It was a military operation which was specifically designed for extermination, but incidentally also to humiliate the United Nations and to defy the “international community.” 


Indeed, this summary conveys better than any serious polemical retort could how an enormous human tragedy was comically oversimplified. But this is by now the established, the stereotyped, version of reality, to paraphrase the Russian prime minister. It is actually regarded as a very credible summary of the facts by some serious political and journalistic thinkers of our time.
 The fact that such a caricature should even require a reasoned response is a sad tribute to the enormous perception-shaping power of propaganda and it reminds us also of how corrupt our politics have become.   

Whatever one may think of this influential, and (for the moment, at least) seemingly well established caricature, it must be dealt with because its practical impact is enormous and its almost axiomatic status is indisputable.  The scholars who assembled in Moscow on April 22 and 23, 2009, under the aegis of the Academy of Sciences of the Russian Federation, and by invitation of the Center the Study of the Contemporary Balkan Crisis and the Dutch NGO Srebrenica Historical Project, were faced with the complex task of dismantling a system of fabrications that was skillfully constructed over the preceding decade and a half with little or no effective opposition. Conference organizers decided at the start that the myth of Srebrenica could not be adequately discussed in isolation from its principal institutional enabler, and that means the International Criminal Tribunal for the Former Yugoslavia at The Hague. These two closely related topics, Srebrenica and ICTY, were therefore joined and the conference paid a similar amount of attention to both.


The reason for such a decision was quite clear and compelling to the organizers. It was ICTY which, by abusing its quasi-judicial authority, aggressively embraced a war propaganda line. Without the possibility of subsequent judicial imprimatur by a body of such stature, the genocide element of the Srebrenica story would probably have been discredited and quietly dropped as so many other crude wartime fabrications were once the conflict was over and they had served their immediate purpose.
 By adding to it the simulacrum of judicial authority, it was ICTY that elevated propaganda to the next level, investing it with the aura of adjudicated facts. To all intents and purposes, these “facts” were properly established through the deliberations of a distinguished international legal body. In order to be effective, the deconstruction of the official Srebrenica narrative had, therefore, to follow a pincer movement: a thorough reexamination of Srebrenica’s principal institutional buttress must be as important as the careful scrutiny of the spurious tale itself.
 


The architectural design of the conference follows the above logic closely. During the first day, which concentrated on ICTY, a number of lectures focused on the Tribunal’s inception, credibility, and operational principles.

Overview of conference lectures


Professor Alexander Mezyaev reopened the fundamental (and never fully and satisfactorily exhausted) issue of the Tribunal’s legitimacy.
 The Tribunal’s legitimacy was subjected to critical scrutiny from several angles, starting with its founding document, UN Security Council Resolution 827 (1993). After pointing out a number of legal defects in the principal cases heard by the Tribunal (Milošević, Šešelj, Krajišnik, Milutinović et al.), Mezyaev concluded that ICTY’s credentials are inherently suspect and that its judgments are therefore essentially deprived of juridical validity. In highly concentrated and effective form, Prof. Mezyaev removed the legal props from under ICTY.


Two of the Tribunal’s principal legal constructs, Genocide
 and Joint Criminal Enterprise, were dealt with by Dr. John Laughland and American attorney Nathan Dershowitz,
 respectively. Laughland argued that genocide, as currently applied by various international war crimes tribunals, retains a very tenuous link to the concept as originally enunciated in the 1948 Genocide Convention.  For all practical purposes, it has become a political instrument of regime change strategies. This is a “judicial process which is rapidly spinning out of control,” he argued, and proposed an original solution for that problem. With the experience gained in the Krajišnik case, Nathan Dershowitz dissected the other key pillar of ICTY’s jurisprudence, Joint Criminal Enterprise. According to him, JCE is in practice an “amorphous concept” not recognized by the Tribunal’s own statute, and thus it violates the norm that there can be no criminal liability without a preexisting statutory prohibition. One dubious result of the application of this principle, which Dershowitz discussed in some detail, is that under it Momčilo Krajišnik was convicted and sentenced to a long prison term although he was not charged with having personally committed a single war crime. 


As dubious as some of ICTY’s doctrines may be, such as Genocide and Joint Criminal Enterprise, in select cases (which, with disturbing regularity, follows a pattern to the disadvantage of the Serbian side) the institution’s failure to follow standard   prosecutorial practice is difficult to reconcile with a politically neutral approach.
  In his lecture on the role of the Mujahedin during the war in Bosnia, Dževad Galijašević pointed out the anomaly that the perpetrators of the appalling crimes of these “international brigades,” who were armed, trained, and brought into the theater by Western interests, were neither investigated nor charged by ICTY.
 That omission is all the more odd because their presence in Bosnia was acknowledged and their crimes were properly noted in ICTY’s own sentences which were passed on several Bosnian Moslem military leaders.
 A similar analysis, but from a different angle, was performed by Simo Tuševljak, war crimes unit coordinator for the Republic of Srpska Interior Ministry. Just like the Mujahedin, NATO depleted uranium strikes on Serb civilian targets in Bosnia, which were in clear violation of international law, were accorded complete immunity by ICTY Office of the Prosecutor. Although they continue to kill people and to ruin their lives a decade and a half later, they have gone uninvestigated and—of course—unpunished.


The process whereby the Tribunal produces evidence
 was the subject of a very personal report by Mme. Jelena Guskova who testified as a witness in several important ICTY cases. Her account of the witness’ sense of helplessness in the face of the Tribunal’s coercive institutional machinery, coming from a highly experienced, intelligent, and articulate person who is certainly difficult to intimidate, gives some idea of how statements and admissions are extracted from more vulnerable individuals.


Moving closer to Srebrenica, Prof. Svetlana Radovanović, demographer, who testified as an expert witness in several ICTY cases, challenged vigorously the scientific credentials of the methodology employed by the Demographic Unit which is embedded within the Office of the Prosecutor. That is the Unit, it should be recalled, that generates the bulk of the “data” and  “scientific rationale” which are concocted to support the prosecution’s mass killing and ethnic recomposition theories.
  Prof. Radovanović argued that many of these practices, which ICTY chambers routinely allow and whose results they readily embrace, are in fact outcome-driven improvisations previously unknown to demographic science. To the extent that these improvised methods serve to buttress the statistical dimension of the official Srebrenica narrative, they should be regarded with the utmost caution or they should simply be dismissed.

Systematic destruction of the Serbian community in Srebrenica
But in addition to the mendaciously told story of Moslem suffering in Srebrenica in July of 1995, there is the suppressed story of the tragic fate of about one thousand Serbian civilians who were murdered in cold-blood by Moslem forces. Throughout the war, the Moslem army and its civilian auxiliaries were using the enclave as a staging area for ferocious attacks on surrounding Serb settlements which left in their wake dozens of pillaged and destroyed villages, most of which are still in ruins today. During roughly two out of those three years preceding the Moslem debacle of July 1995, Srebrenica was supposed to be a demilitarized UN protected zone. It was UN protected, but as for demilitarized, it was nothing of the sort.
 


Srebrenica Historical Project’s research team has been collecting systematically data about these attacks and their consequences. As shown in M. L. Yambaev’s lecture, this campaign aiming at the destruction of Serbian villages in the region of Srebrenica was spearheaded by the 28th Division of the Moslem army under the command of Naser Orić who, according to the testimony in the Milošević trial of UNPROFOR commander Gen. Philippe Morillon,
 was acting under the direction of the Moslem authorities in Sarajevo and was operationally and in every other respect subordinated to them. 


The appendix composed by the Srebrenica Historical Project research team contains an overview and basic statistical data about these attacks on Serbian villages. 


The reason why the Moslem side and their international sponsors are anxious to keep the grisly details of this campaign of death and destruction out of sight and off the record is not difficult to fathom.
 Even acknowledging the fact would make their Srebrenica narrative, based on the concept of unprovoked victimhood, suspect as a sham. A psychological basis for revenge would thereby be established and genocide would no longer appear as the only or even a tenable explanation for the carnage inflicted on Moslems in July of 1995.
 The myth of unique Moslem suffering in Srebrenica would collapse. The conflict in the Srebrenica war zone would finally be seen for what it actually was: a no-holds-barred ethnic war without much regard by either side for the requirements of the Geneva Convention.


Forensic and “crown witness” evidence


Turning now to Srebrenica, it was clear to the organizers that once emotional rhetoric is stripped away, what remains as material evidence for the official Srebrenica story is rather thin.  It can be reduced to only two significant components: (1) the forensic evidence exhumed from the various primary and secondary Srebrenica gravesites, which is the only corpus delicti of the massacre in existence and which must therefore be the principal point of departure for any meaningful  discussion of the nature of the event and of its scale; and (2) the testimony of veteran ICTY witness and self-admitted execution participant Dražen Erdemović which, if credible, is the only available visu et auditu of the event. If this evidence is substantially undermined, in empirical and juridically relevant terms there is not much left of the official version of Srebrenica to talk about. 


The forensic evidence was disposed of by Dr. Simić. The evidentiary materials themselves are nothing new as they have been used by ICTY prosecutors in several Srebrenica trials since the Krstić case. The only novelty is that they were now for the first time subjected to serious (and relentless) analysis. Dr. Simić pointedly avoided the relaxed approach which defense experts had been practicing until now with regard to this crucial evidence.  There is a proper-looking autopsy report, presumably for each and every one of the victims. Each of these reports, which refers to a collection of exhumed human remains, ICTY prosecution forensic experts call a “case.” These “cases” total 3658. There are 10 to 15 pages of autopsy materials associated with each “case.” The not very diligent approach favored by defense experts up to now was to randomly select a few dozen cases as representative samples, to subject them to thorough analysis, and then to point out their shortcomings in an attempt to discredit the forensic evidence as a whole. The disadvantage of this approach is obvious: in a few dozen cases the prosecution can cheerfully concede errors and calmly continue to insist that the remaining hundreds (or thousands) of cases are sufficiently probative evidence of a massacre approaching the scale required for genocide.


To deprive the prosecution of such an argument (or to concede it to them, should the evidence turn out in their favor), Dr. Simić performed the arduous task, involving the close reading of some 30,000 pages of forensic material, of examining each and every single “case” that ICTY prosecutors have so far put in evidence in their Srebrenica trials. The results of his analysis are very interesting, to put it modestly.


First of all, he reached the conclusion that 3658 reported “cases” does not equal 3658 exhumed bodies. If it did, that would of course put the prosecution at least half way to within striking distance of the magic figure of “8000 executed men and boys of Srebrenica.” But as his analysis has established, one autopsy report in ICTY’s forensic evidence does not necessarily stand for the body of one killed or executed person. It may represent, and in many cases it does, just a body fragment, or even a single bone. To be fair, one does not recall the Tribunal ever having explicitly made the misleading claim that each autopsy case represented a single body, but there is a strong (albeit tacit) suggestion to that effect. It is so deeply ingrained on the subliminal level that although unstated, this misconception can easily be confused with the truth.
 


But this is by no means the end to surprises yielded by the close scrutiny of the prosecution’s crucial (and until now only superficially examined) Srebrenica forensic evidence. It turns out that in about 44% of the “cases”, or a total of 1583 of the available ICTY autopsy reports, not only was there absolutely nothing resembling a complete body from which meaningful forensic conclusions might be drawn,
 but what was termed a “case” may have consisted of no more than a body fragment, often a single bone, incapable of generating any forensic conclusions at all. In fact, even the prosecution’s own forensic experts concede that in 92,4% of reports from this category, which consisted of body fragments, the cause of death could not be determined. Curiously, the admitted inability of prosecution’s own experts in close to half the exhumed cases to make a professionally sustainable determination of the cause of death does not seem to have   bothered successive ICTY chambers. It did not deter them at all from making the now manifestly unsupported finding that, in fact,  as many victims were executed as was asserted by the prosecution in its indictments, and that the crime occurred in exactly the manner the prosecution claimed it did.


Dr. Simić’s analysis also demonstrates that the slightly over 50% of the exhumed remains which do allow the possibility of some forensic conclusions nevertheless do not present a uniform picture and that even they do not necessarily support the prosecution’s case. The 442 who were found with blindfolds and/or ligatures indisputably were victims of execution. But there were also hundreds of victims in other categories that clearly demand more nuanced treatment. Remains with only a bullet wound (655) may be compatible with the hypothesis of execution, but there is no absolute proof of that. As for remains (477) which show evidence of bullet wounds and metal fragments, or only of the latter, with this pattern of injury the possibility of execution can reasonably be excluded altogether. For them, the hypothesis of   death in combat is more likely. Finally, there are the bodies (411) whose  condition does not allow the formulation of any  reasonable   cause of death hypothesis whatsoever.


If we combine victims with blindfolds and ligatures, 442, and those with bullet wounds only (which is at least consistent with the theory of execution, although by itself not absolutely probative), 655, the total of victims whose condition and pattern of injury at the time of exhumation were consistent with execution is 1097. That is less than a third of the cases in ICTY prosecution’s forensic evidence, and far short of the official figure of 8000. 


A control analysis was also conducted by Dr. Simić to determine the total number of victims in the 13 exhumed Srebrenica mass graves, irrespective of other relevant factors. The method Dr. Simić selected was simple: count all the right and left femur bones, which happens to be one of the sturdiest sceletal components.
 When paired, the femurs yield a total of just under 2000 victims (1919),
 which is about 6000 short of the 8000 figure which must be properly documented if the authorized version of Srebrenica events is not to collapse. 


Dr. Simić’s analysis of the forensic evidence has reframed fundamentally the terms and the parameters of the debate about Srebrenica.  It will no longer be possible to refer to fanciful numbers, unsupported by the physical evidence.

If the silent witness of exhumed human remains is on the whole very unhelpful to the official Srebrenica story,
 the court testimony of star witness Dražen Erdemović seems to be even less so.  Erdemović is a bizarre wartime passepartout who served stints in the armies of all ethnic groups which took part in Bosnian fighting and who ultimately ended up as a member of the so-called 10th Sabotage Detachment of the Bosnian Serb Army [VRS]. The unit in which Erdemović served at the time when he allegedly took part in the Srebrenica massacre is itself an oddity. While said to be hierarchically integrated within VRS, precise information about the superior military unit or command to which it was subordinated is lacking. Heavily implicated in Srebrenica killings, the 10th Sabotage Detachment does not seem to have a clear and unequivocal place in any known order of battle. It was a sort of special operations unit that pops in and out. Equally curious was its composition. In the midst of an ethnic conflict marked by extreme intolerance and mutual cruelty, it seems to have been an ethnically mixed homicidal fraternity with soldiers in its ranks representing all of Bosnian warring communities, Serbs, Croats, Moslems, and even a   Slovene!
 Erdemović himself, be it noted, was an ethnic Croat serving in the Bosnian Serb army.


These unusual details, quite understandably, attracted the attention of Žerminal Čivikov, a long-time Deutsche Welle journalist who happens to live in The Hague and was an habitué of ICTY proceedings, particularly while the Milošević trial was still in progress. Struck by some of the more bizzare elements of the Erdemović tetsimony, Čivikov began to ask serious analytical questions. The result is his book Der Kronzeuge,
 of which the summary was read as his Moscow lecture and it now forms an integral part of these Proceedings. 


Čivikov goes methodically through the inconsistencies of Erdemović’s evidence and some of Erdemović’s claims, which can only be regarded with incredulity. One such claim is that at the Pilice execution site Erdemović and his unit had managed to execute about 1200 prisoners in just 5 hours. Given the manner and pace of execution, as described by Erdemović, Čivikov calculates that close to a day would in fact have been required for the task. In the end, the exhumation of the Pilice mass grave, performed under the auspices of the prosecution’s forensic teams, yielded the remains of only 137 potential victims. Yet once again ICTY chambers accepted without a murmur evidence of very debatable quality, but with a direct factual bearing on an issue of Srebrenica’s legal, moral, and political magnitude. And  Erdemović, be it noted once again, is the prosecution’s key percipient witness and participant in the incrimanted events. Upon his credibility a large portion of the official Srebrenica narrative depends. 

A number of lectures focused on other important aspects of Srebrenica. To highlight just a few, Aleksandar Pavić demonstrated that the “international jury” is by no means unanimous on Srebrenica events and that important and credible voices worldwide have been challenging the official account virtually from the start. Col. Ratko Škrbić offered an engaging synthesis of Srebrenica population data from various sources which reflected the headcount before, during, and immediately following the 1992—1995 conflict. While confirming considerable losses on the Moslem side, Škrbić’s population data do not support a finding that about 8000 Srebrenica residents are missing, which is what they should do if the official story were correct.


There is no doubt that in July of 1995 the population of Srebrenica did suffer significant human losses. However, in   addition to executions of prisoners, which certainly took their toll, there was another, perhaps quantitatively more significant  cause of demographic losses among the July 1995 enclave population. That was the decimation, resulting from clashes with Bosnian Serb forces, of the mixed military and civilian column of the Moslem army’s 28th Division which was retreating from Srebrenica to Moslem-controlled territory in Tuzla. That was a distance of about 60 kilometers which had to be traversed under combat conditions and through trecherous mountain terrain.  


The enormous losses suffered by this column, which originally numbered between 12,000 and 15,000 persons, was the subject of Stephen Karganović’s lecture. Relying on statements given to authorities by the column’s survivors immediately after  reaching Tuzla, and using estimates made by international observers on the spot, Karganović showed that there was another and heretofore largely ignored aspect to the demographic losses in the Srebrenica theater in July of 1995. The importance of this finding is not to minimize the human tragedy, but to give that aspect of it the proper legal definition.
 The enormous losses suffered by the retreating mixed military/civilian column, however great and regrettable they may be, are entirely legitimate from the standpoint of the laws war. It is therefore incorrect under any circumstances to conflate them with executions, which indeed are a prosecutable war crime. 


Finally, Željko Vujadinović’s lecture, which reads more like an insider’s report, deserves to be specially mentioned. The author was for a period of time a member of the Republic of Srpska “Srebrenica Commission” which in 2004 was called into being by order of Bosnia’s then High Commissioner, Paddy Ashdown, with unequivocal instructions to reach a politically predetermined conclusion satisfactory to the country’s foreign overlords. How the ethnically mixed Commission handled its thankless task, straining to preserve its integrity and to present an account maximally consistent with ascertainable facts, yet also broadly within the assigned political parameters so that the results of its work would not to be summarily rejected, is the fascinating tale told by  Vujadinović. We believe that this is the first time that this story has been told by a source that was as strategically placed as that author was to tell it. 

The Kamenica Card

A decade and a half should have been plenty of time to conduct a comprehensive investigation, especially in a situation where the investigators had unfettered access to every nook and cranny. But the results were apparently most disappointing for those whose agenda called for unearthing evidence of 8000 victims. The solution was found in casting a wider geographic net and in putting a local institution, the Missing Persons Institute in Sarajevo, in charge of the job.

In essence, at the time it was founded in 2005 the Institute approached its task by noting that, while mass graves with a genuine link to the  Srebrenica massacre were exhausted and unlikely to yield much additional  material of interest, sites along the route of 28th Division’s breakthrough from Srebrenica to Tuzla, which was the scene of numerous and deadly armed clashes with the Serbian army [VRS], offered a huge reservoir of scattered human remains. The rather remote locale of Kamenica is where much of the exhumation work has since been concentrated. Those remains would not prove difficult to weave into the Srebrenica genocide story, provided nobody looked too closely into the origin of the evidence. Over the last few years they have served conveniently as the primary source of human material for the pompous mass burial ceremonies which are regularly arranged around July 11.

The point to remember is that as a source of massacre or genocide victims, Kamenica is entirely bogus. It was a major flashpoint between the retreating Moslem forces and the VRS in mid-July of 1995. Surviving members of the Moslem column who gave statements to debriefers shortly thereafter, upon reaching Tuzla, present a picture of great carnage and they estimate casualties in the high hundreds, some in the thousands. Regrettable as these losses may be, however, they are legitimate and it is flagrantly improper to conflate them with genuine victims upon whom death was inflicted in violation of the laws and customs of war. 

The DNA Card

DNA evidence probably constitutes the last line of defense for the partisans of the official Srebrenica story, particularly as the supply of bodies and body parts inevitably dries up. But as evidence goes, it has proved elusive so far.
 The main reason for that is that it has not had its proper day in court due to its sponsors’ reluctance to allow it to be subjected to transparent public scrutiny or to put its proponents on the stand for a serious and well-prepared cross examination.

The DNA evidence purportedly identifying thousands of Srebrenica victims (said to be about 6000 so far) was offered in the Popović et al. case before ICTY. However, that was done in closed session and with so many onerous restrictions imposed upon the defense and its experts as to make the success of any defense initiative to effectively rebut it highly unlikely. 

The convenient explanation for the secrecy is that public scrutiny would be “insensitive” to the dignity of the victims and that it might even cause great pain to their survivors. No account is taken of the sensibilities of those whom the possible misuse of this evidence might associate with genocide and who, as a result, may have to bear the burden of that stigma for a long time.

In essence, DNA evidence is at its most reliable when it is being used to match a sample to the person from whom that sample was originally taken. It is thus commonly used to identify an individual accused of having been at a crime scene. But if the sample is compared to the DNA of others, such as a relative, the match is considerably less reliable and it becomes more problematic still as the distance between the related person and the owner of the sample increases. 

What is known about the results claimed by ICMP,
 the outfit which is in charge of collecting and analyzing DNA samples, is that it claims extraordinarily high matches which in their own work few internationally recognized laboratories doing this type of work in regular, non-political, criminal investigations have been able to achieve. That should alert us to the possibility that excessive zeal may be working at cross purposes with professional caution.

The most natural and appropriate use of DNA in a case such as Srebrenica, as a first step at least, would obviously be not to match presumed victims with relatives, but to attempt to match the great number of disarticulated human body parts to each other in order to gain a more accurate picture of how many victims there might actually be. Obviously, that is unlikely to ever be done because it is politically a high risk approach. It could in the end backfire and radically reduce, instead of inflating, the probable number of victims. Under controlled conditions which exclude close scrutiny, as is being done presently, DNA evidence might seem an ideal tool to inflate Srebrenica numbers seemingly under the aegis of high tech science.
 But if used properly, and in the way it would normally be employed in the course of any other non-politically conducted criminal investigation, DNA could spell disaster for the proponents of the official Srebrenica story. 
Major Dilemmas


To recapitulate the major dilemmas of Srebrenica, they are as follows. 

1. If Srebrenica was indeed a UN protected demilitarized safe zone, how was it possible for it to be used as a training ground and launching pad by Moslem army forces inside it against Serbian civilian villages and military positions outside?
 The United Nations, which were in charge of the “demilitarized” zone and responsible for the implementation of the agreements which made its creation possible, judging by the Secretary-General’s statements, were under no illusions about what was going on, but for some inexplicable reason they made a political decision to turn a blind eye to it and do nothing about it.

2. How is it possible that, although they were well aware that the Moslem side’s abuse of Srebrenica enclave’s status had given rise to a serious sense of grievance accompanied by a strong thirst for revenge on the Serbian side, UN observers and representatives of interested international parties nevertheless failed to act in order to put a stop to Naser Orić’s forces’ carnage and depredations?
 

3. Why has there never been any accounting of the identity and subsequent career of the thousands of Moslem males who after the takeover of Srebrenica on July 11 verifiably did make it alive to Tuzla as part of the 28th Division column? Many of them were said to have been quietly reassigned to other units of the Moslem army or resettled elsewhere.
 Their continued official status as “missing” has served the Moslem side as an army of phantom reserve “victims” available to fill quantitative gaps, very conveniently as it turns out given the decreasing probability as time goes by that 8000 bodies needed to support the official story will ever be found. 

4. Indeed, where are the bodies or credible analysis of body parts
 to support the thesis of 8000 execution victims? Have the rules of criminal investigation been suspended just to accommodate Srebrenica prosecutors and genocide partisans, eliminating the requirement of the production of physical evidence when demonstrating the crime of murder? Has the process of post-mortem examinations of Srebrenica mass grave remains ever been reviewed by an impartial team of forensic experts? 

5. The approximately 3500 “Srebrenica genocide victims” buried in the Potočari Memorial Center invite many complex questions. The burial procedure is entirely under the control of the Moslem religious authorities, which normally should not be a problem. However, by invoking a Moslem religious doctrine that supposedly bars non-Moslems from having anything to do with properly buried remains belonging to members of the Moslem faith, those authorities are creating a serious verification problem.
 For all practical purposes, that means that of the secular authorities—and of the world at large—it is simply expected to accept on faith whatever they are told about the number of buried victims, the condition of their remains, and the correctness of the forensic findings about the cause and manner of their death.
 This raises a serious difficulty. Since ICTY forensic teams ended their exhumation activities in 2004, the Sarajevo-dominated Missing Persons’ Commission has been doing mass grave exhumations. They claim to have found hundreds of new victims in areas previously unexplored by ICTY teams, concentrated mostly in the Kamenica area. These victims are now being brought out with great fanfare for burial at the Memorial Center around July 11 of each year.
 But no one can be sure as to the identity of the individuals who are being buried, or what their connection to Srebrenica might be. Indeed, even if there is a connection. It is legitimate to ask if anyone at all in Srebrenica succumbed to natural causes during the course of the war prior to July of 1995? Was anyone there killed prior to that critical period in military operations? Is every single death in or around Srebrenica, whenever or in whatever manner it may have occurred, automatically attributable to genocide?

6. We are assured that the body bags which are being buried according to Moslem custom in July of each year do contain the physical evidence we were told is inside because Moslem religious doctrine requires that at least 75% of the body be present before a religious funeral can take place. But this assurance raises more questions than it answers.  As we saw from the results of Dr. Simić’s critical review of ICTY forensic evidence, out of 3568 “cases” for which Tribunal forensic teams wrote post-mortem reports, 1583, or 44,4%, consist of body fragments or just a few bones, or far less than the three-quarters of a body that is required. It would assist us greatly to know whether Moslem religious rules were followed in those instances as well. If they were, were these body fragments specifically rejected for burial in Potočari? It is difficult to conceive, under applicable Islamic rules, how any of the remains exhumed by ICTY prosecution forensic teams, comprising less than 75% of a complete human body, could properly have been buried in the Memorial Center. The same applies, whatever the degree of wholeness, to remains which did not allow even those international experts, who it should be noted were working for the prosecution, to make a determination of the manner or cause of death. Have any such been buried as victims of genocide in Potočari? Until purportedly religious obstacles are removed, normal European investigative procedures are applied, and unhindered access is granted to sort out the facts at the Potočari Memorial Site, we will not be in a position to know. And, of course, questions about the true number of victims and about the integrity of burial procedures will unfortunately persist.
7. Where are the famous satellite photos that US Secretary of State Madeleine Albright advertised as the definitive proof that a crime of huge dimensions did occur around Srebrenica? Why are they being kept under seal for up to fifty years? If they were made available to the public and to neutral experts now for critical review, would that not benefit everybody because many persistent doubts would quickly be resolved?
 

8. Why is the focus of all Srebrenica investigations pointedly away from direct perpetrators?
 Authorities know the identities and whereabouts of most members of Erdemović’s group of executioners, yet no effort is being made to apprehend or even to question them. What beans could they possibly spill and to whose embarrassment? Is someone afraid that, confronted with the testimony of his co-perpetrators, the Srebrenica “Crown Witness” could be so discredited that he might be revealed as a false witness?

9. Is the conduct of the Srebrenica-Žepa military operation in July of 1995, viewed as a whole, compatible with the hypothesis of genocide? To take such a view of it, we are required to believe that what began as a regular military operation at the start of the month
 degenerated, after a meeting of Serbian military officials in Bratunac
 around July 11, into a genocidal project complete with the  required dolus specialis. That remarkable transformation within a few days supposedly led to the execution of 8000 Moslem prisoners. But once Žepa’s turn came ten days later, the operation reverted once again to more or less regular military form, without major departures from the rules and customs of war. That raises questions. Does genocidal intent, which surely is an extraordinary disposition, come and go in irregular spurts? What accounts for the absence of any order or plan which could be related to the alleged intention of exterminating the Moslem community, even in the very limited municipal area of Srebrenica?
 What explains the complete difference in the treatment of two  similar groups of defeated Moslems, one in Srebrenica and the other in Žepa, if Serbian forces at the time were indeed under the influence of genocidal intent?

The pernicious effects of upholding the myth

There are at least three important reasons why Srebrenica must be made the subject of relentless critical analysis until we are fully satisfied that we have arrived at the truth.

1. Legal.  The integrity of the international legal system will be seriously compromised if the results reached by political instruments such as ICTY are allowed to stand unchallenged. Acquiescence in its shoddy practices will lower standards generally and it will set a dangerous precedent, emitting the message that international legal institutions are a farce and that they may be instrumentalized with impunity by whoever happens at the moment to exert hegemonistic influence in the world.  If the institution former President Milošević, in his idiosyncratic but in this case unintentionally perfect English, called “the false tribunal” is allowed the benefit of its pretenses, the future of international jurisprudence will not be brilliant. Properly constituted international legal organs, which do operate with due regard for the established principles of international jurisprudence, will be tainted by association.

2. Historical.  When corrupt politics and journalism are reinforced by corrupt jurisprudence, the result—for a period of time at least—is a phony historical record. That phony historical record then serves as the backdrop for phony analyses and tedious moralizing about the policy errors that made a horror like Srebrenica possible.
 There is, of course, not an iota of honesty or sincere self-criticism in that theatrical nonsense.
 The real purpose of the hypocritical self-flagellation is to create a quasi-moralistic rationale for pre-emptive and proactive strikes anywhere on earth. This phony rationale allows aggressors to claim that these acts, which are in complete disregard of the norms of international law, are in fact justified because they were undertaken out of a deep commitment to the humanitarian imperative that another “Srebrenica” should never be allowed to occur. The practical result of this mendacious humanitarian concern, in the background of which are said to lie the “lessons of Srebrenica,” are the slaughter of Fallujah, the torture chambers of Guantanamo, the occupation and destruction of Iraq and the murder of an estimated one million of its inhabitants, and the martyrdom of the people of Afghanistan, to mention just a few examples.
 Those are just some of the uses of Srebrenica (as Diana Johnstone would put it) on the geopolitical stage. More locally, however, it has another use, as an instrument of political blackmail and moral pressure on a small and brave nation whose refusal to be cooperative upset the timetable of present-day hegemons, just as the reckless defiance of their parents 70 years ago seriously interfered with the plans of the would-be hegemon of that epoch. Srebrenica is the principal moral and political instrument now used to control Serbia’s spineless political elite and to beat the Serbian people systematically into submission. The creation and imposition of a phony historical record of the relevant events is sine qua non for the success of that project.

3. Moral. But of all the cynical abuses of Srebrenica, by far the most outrageous is the moral. It has been used to tar an entire nation with the most repugnant crime that can be committed. A mighty machinery of propaganda, politics, and jurisprudence has been activated for the sole purpose of creating a shameless bluff and then validating it through the interacting political and quasi-legal institutions of a ruthless and predatory world order. The presumed beneficiaries of this moral charade, Bosnian Moslems, are in fact nothing of the sort. Just as the residents of the enclave of Srebrenica were abandoned and betrayed in 1995 by their leadership in Sarajevo in a callous endgame transaction, so Bosnian Moslems as a group were manipulated on the global chessboard by their solicitous Western “protectors,” with most of them not having a clue about it.
 The result was incitement to mutual carnage across Bosnia, with particular ferocity in the area of Srebrenica, deeply poisoning relations between neighbors and setting the stage for long term regional instability which, conveniently, can now be managed only through the intervention of foreign arbitrators. Srebrenica is a multipurpose fabrication.

In sum, the pernicious myth manufactured by the creators of Srebrenica has generated dangerous precedents of phony jurisprudence, phony history, and a phony international “morality.” It was one of the main goals of the Moscow Conference to make sure that they would not be allowed to get away with it. 

In search of solutions

It is the common misfortune of all the protagonists of the Yugoslav disintegration drama that, once it became clear that the Yugoslav federation could not go on, they were unable to produce leaders of wisdom and vision capable of managing without violence and bloodshed the inevitable transition to some new arrangement. What was needed was a realistic regional solution that would retain in some form most of the benefits of the former union, while modifying or discarding its drawbacks and obsolete elements. The unnecessary conflict that was unleashed as a result of foreign interference and of the incompetence and opportunism of local leaders did not serve the interest of any ethnic group in the region.
 The attitude of Balkan leaders toward their followers as little more than cannon fodder is illustrated in the allegation that was made by Srebrenica wartime municipal functionary, Ibran Mustafić, that the enclave was sacrificed by Sarajevo authorities deliberately for propaganda and political advantage.
  

The ultimate role and the deepest meaning of Srebrenica, not of course the actual event that happened in time and space, but of its mythical substitute created by a combination of brilliant propaganda and political perfidy, is to set the stage for permanent and irreconcilable enmity between Serbs and Moslems, the two principal groups who inhabit Bosnia and Herzegovina. With the perpetuation of that enmity foreign arbitrators armed with their usual carrots and instruments of coercion will be securely and permanently established, and all hope for sovereignty and peaceful development for the communities of Bosnia and Herzegovina will vanish for a long time. That enmity will not only go on, it will intensify, if the autistic leadership of the Moslem community continues to self-righteously insist on victimhood in genocide while using that spurious contention as a lever for seeking political compensation in the form of a drastic reduction in status, or the outright abolition, of the Republic of Srpska. The vast majority of the Serbian community will be happy to admit that the mass execution of Moslem war prisoners occurred and that it was a shameful crime, but they will never be coerced into agreeing that it amounted to genocide, nor will they ever concede the inflated figures cited by the Moslem side. What is most important, they will never forget or, to the extent that it is within their power, allow the world to ignore the retributive symmetry between the Moslems’ three day martyrdom in July of 1995, and their own Golgotha at the hands of marauding Moslem bands, slitting their throats and mercilessly devastating their villages while they had the upper hand during the three preceding years.
 And they will not give up the Republic of Srpska without a fight because in light of their collective experience over the last several centuries the Republic of Srpska is to them what Israel is to the Jewish people.

What is needed, and this is largely lacking on both sides, is leadership with courage and vision able to face short-term criticism within their respective communities and sufficiently bold to take difficult policy decisions that would be beneficial in the long term. In order to stabilize relations and to secure the blessings of intercommunal peace and reconciliation, certain minimum steps must be implemented. 

On the Moslem side, the unsustainable position of insisting on genocide will clearly have to be dropped. Some accommodation will have to be made with the empirical facts, which simply do not lend support to such a position. A positive response will have to be given sooner or later, but the sooner the better, to the ideas put forward by neutral parties such as judge Kristof Flügge and the internationally  recognized legal expert on genocide, Prof. William Schabas.
 The absurd and insulting refusal to recognize and honor innocent Serbian victims in the Srebrenica war theater between 1992 and 1995, for the unpersuasive reason that this would imply “equalization of victims,” will also have to be dropped.
 

On the Serbian side as well some bold initiatives are overdue. The government of the Republic of Srpska, this time acting motu propio, and not as in the past in response to outside pressure, should organize a blue ribbon international commission of experts to conduct a comprehensive contextual analysis of events in and around Srebrenica between 1992 and 1995 and issue its official findings in time for the 15th anniversary of the massacre, in July of 2010. A clear and unambiguous statement should be made that what happened to Moslem prisoners of war in 1995 was a serious crime, the statistical dimensions and legal character of which should be defined satisfactorily and without equivocations. The Orthodox Church also needs to be heard on this topic. It should condemn without quibbling all war crimes committed by Serbs and express its moral support for prosecuting the perpetrators. It should include in its list of crimes specifically the mass execution of war prisoners in Srebrenica, whoever might ultimately have been involved in its commission.
 Even though a relatively long period of time has elapsed since the event, concrete proof should be offered of Republic of Srpska’s commitment to justice by indicting and bringing to court as many of the actual perpetrators of the crime as are within reach of its judicial organs. That means the war criminals who were directly involved in the commission of the Srebrenica crime either by ordering prisoners to be taken illegally to execution sites, instead of being transported to prisoner of war camps, or by actually pulling the trigger when the prisoners were lined up to be shot. Such a step would send to all Bosnian communities, and to the world at large, a clear signal that the Republic of Srpska is serious about obtaining justice in the Srebrenica case. But more than that, it will serve notice also that the Republic of Srpska is prepared to pursue that goal in the refreshingly innovative way of seeking to punish the actual killers.
 Such a bold approach would, of course, be in marked contrast to ICTY’s politically motivated prosecutions of targets distant from the crime scene, based not on any direct nexus to the actual crime but on nebulous legal doctrines such as joint criminal enterprise and command responsibility.

Further steps


Two fundamental conclusions emerge as the result of the Moscow Symposium on Srebrenica and ICTY. The first is that the entire corpus of Srebrenica jurisprudence must be subjected to a comprehensive and critical review, followed by the necessary corrections. The second is that the government of the Russian Federation must take a more active position on both issues.


Dr. Ljubiša Simić’s thorough analysis of the forensic material which is not the main, but the only, material evidence of the crime in Srebrenica has effectively removed the props from under the prosecution’s case. There are less than 2000 bodies in the prosecution’s evidence, of whom only about 1100 exhibit a pattern of injury which is consistent with the crime charged, execution. That is not even close to the propaganda figure of 8000 which is in general circulation and which successive ICTY tribunals have accepted as a fact. It is, however, very close to the number of Serb civilians who were slaughtered between 1992 and 1995 by the  same military units to which the prisoners executed in July of 1995 belonged. The International Criminal Tribunal for the Former Yugoslavia did not react in any way to the murder of Srebrenica Serbs or to the suffering of the Serbian community in Srebrenica, other than to cynically acquit Naser Orić, the coordinator of those crimes, on the technical ground that his command role in their perpetration could not be demonstrated satisfactorily.
 


The failure of successive defense teams in various Srebrenica cases to analyze and effectively challenge the prosecution’s manifestly defective forensic evidence is outrageous enough. But putting aside unprofessional lapses by the defense, which is a serious enough offence given the issue’s historical dimensions and its political and legal ramifications, the breakdown of professional responsibility on the side of the prosecution and the chamber is shocking.  

As officers of the court, prosecutors have a responsibility to carefully examine their evidentiary material before they submit it to the court in good faith as relevant and probative. Instead, they misleadingly labeled hundreds of bones and body fragments as “cases,” thus strongly implying (though never quite saying it openly) that each of these cases represented one executed person. We now know that this certainly is not correct. Further, in support of their argument for summary executions, they offered hundreds of “cases” which were bogus. If they had been capable of reading, and if they had read their own evidence in good faith, the prosecutors would have realized that in close to half of their “cases” their own forensic experts had concluded that no inferences about the cause and manner of death could be drawn. Since they were thus on notice—or they at least had the possibility of becoming informed simply by reading their own experts’ findings—that a substantial part of their evidence was not probative of their case at all, the prosecutors had a duty under Rule 68 (i) to bring that fact to the attention of the defense as potentially helpful to the latter’s case.


The chamber was equally derelict in its duty. Under ICTY rules, it has the power to call witnesses and some limited investigative authority.
 The forensic evidence was crucial for the factual findings in all Srebrenica cases, starting with Krstić. If the judges has bothered to review prosecution materials in this area and to read intelligently, even as medical laymen, some of the post-mortem reports that were submitted to them, they might have acted differently. That should have led them to ask critical questions and had they done so they might have taken some important further steps. For instance, they might have felt compelled to engage forensic experts of their own to examine this evidence independently and to enlighten the chamber about its implications.
 But just like the prosecution, ICTY Srebrenica chambers also failed signally in the performance of their professional duty.


The only remedy at this point is to reopen this key segment of the Srebrenica case and to hold a mini-trial where this material evidence will be subjected to a comprehensive analysis from both the forensic and the juridical perspectives.
 The outcome of that analysis should serve as the basis for the reconsideration of all ICTY Srebrenica judgments, from Krstić on. All aspects of those judgments which are inconsistent with the results of the review must be thrown out and the remaining findings and sentences should be modified accordingly.


The results of the Symposium also place an enormous burden of moral and political responsibility upon the government of the Russian Federation. It cannot remain indifferent to the analyses and the conclusions of the scholars assembled in its own capital, under the auspices of its Academy of Sciences. The government of the Russian Federation therefore must insert these results into the fabric of its foreign policy, and act in accordance with the logical conclusions which follow from that. These are at a minimum two. First, since the International Criminal Tribunal for the Former Yugoslavia is not only an illegitimate institution, but is also a precedent-setting instrument which is a threat to all sovereign states, including potentially the Russian Federation itself, at the next available opportunity the government of the Russian Federation should use its diplomatic prerogatives in the Security Council to call the work and further existence of ICTY into question. Second, and in the meantime, it should  use its position and international authority in the appropriate UN organs to organize support for a directive to be issued to ICTY to conduct an impartial  and professional reexamination of all Srebrenica forensic and other relevant new evidence.  


Finally, and importantly, the analytical breakdown of the Srebrenica forensic evidence must be presented and duly put into evidence at the Karadžić trial, which will be the last formal opportunity to do so (unless General Mladić is apprehended later). Obviously, to be effective that must be done in a competent and professional way. Since Dr. Karadžić has chosen to represent himself and his legal advisers have almost no experience at The Hague, that may turn out to be a complex task, but it is nevertheless a very necessary one. 

Mme. Guskova may have been right when she stated to this author that it is not yet time to write about Srebrenica, until we have collected all the necessary facts to call the official version into question. Indeed we may, if we so wish, defer our definitive conclusions for later, but it is always the right time to ask intelligent and probing questions. The fact that we still do not have clear and persuasive answers to all our questions, and to many others that could also be raised, should make us cautious about the official version of Srebrenica and more determined than ever to get to the bottom of it.  

� President, Srebrenica Historical Project, Den Haag, The Netherlands.    


� ZNet: The Politics of the Srebrenica Massacre, July 7, 2005. � HYPERLINK "http://www.zmag.org/znet/viewArticle/5892" ��http://www.zmag.org/znet/viewArticle/5892� 


� Diana Johnstone: Srebrenica revisited: Using war as an excuse for more war. � HYPERLINK "http://www.counterpunch.org/johnstone10122005.html" ��http://www.counterpunch.org/johnstone10122005.html�   


� The sensitivity of these watchdogs to the slightest deviation from their approved narrative was demonstrated graphically during an interview with Noam Chomsky conducted by TV BH1 (Sarajevo) program Pošteno govoreći (Honestly speaking) in January of 2006.  Prof. Chomsky’s refusal to say that what happened in Srebrenica was genocide made him the target of open disrespect by program host Duška Jurišić and it invited demeaning comments by audience members.


� The European Parliament session which voted on the January 15, 2009, Srebrenica Resolution was voted in by only 45,6%, or slightly more that 2 out of every 6 potential eligible voters. In the nocturnal plenary session, out of 732 deputies, only 587 were there to take part in the vote. Technically, there may have been a quorum but it was  hardly the level of participation one would anticipate on an issue of such moral magnitude.


� The Srebrenica Resolution “debate” was the last item for that day’s session, which concluded at 23:35 pm.  The “debate” on an issue of such magnitude was allowed to last  no more than a half hour, with a steamroller of 27 members manifesting their approval, and only 2 their opposition., hardly the hallmark of a robust discussion. 


� See P. Iskenderov: Serbian administration betraying Karadžić? Strategic Culture Foundation: � HYPERLINK "http://en.fondsk.ru/article.php?id=2420" ��http://en.fondsk.ru/article.php?id=2420�  


� It is curious that the Resolution admits that many aspects of the Srebrenica puzzle remain unsolved, but that did not seem to be obstacle to taking a firm stand regardless that all of the evidence is far from in.


� See European Parliament Rules of Procedure, Rule 114 (2): � HYPERLINK "http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+RULES-EP+20080218+0+DOC+PDF+V0//EN&language=EN" ��http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+RULES-EP+20080218+0+DOC+PDF+V0//EN&language=EN� 


� Many sources could be cited to show that in Srebrenica there were numerous civilian victims on the Serbian side. Just three should suffice. Admitting that the Bosnian Moslem army within the UN protected enclave never carried out the demilitarization agreement, ICTY prosecutor P. McCloskey in the Blagojević and Jokić trial (IT-02-60-T, 14. May 2002, p. 307) said that Moslem forces “conducted operations outside the enclave, attacking and terrorizing Serbian villages and  creating general havoc.” The Report of the Netherlands Institute for War Documentation concluded that Moslem forces “attacked 79 Serbian places in the Srebrenica and Bratunac region” whose “inhabitants were slaughtered and their homes plundered, torched, or devastated.” (NIOD Report, Part I,  The Yugoslav Problem and the Role of the West, 1991-1994, chapter 10: � HYPERLINK "http://www.srebrenica.nl" ��http://www.srebrenica.nl�  Finally, if one picture is worth a thousand words, the following pictorial essay on the Srebrenica Historical Project website, at � HYPERLINK "http://www.srebrenica-project.com/index.php?option=com_content&view=category&layout=blog&id=19&Itemid=17" ��http://www.srebrenica-project.com/index.php?option=com_content&view=category&layout=blog&id=19&Itemid=17�  , which depicts the condition of  Serbian villages around Srebrenica today, more than 15 years after they were devastated, should send a message to even the most stubborn skeptic. 


� � HYPERLINK "http://blog.b92.net/user_stuff/upload/109/8109.pdf" ��http://blog.b92.net/user_stuff/upload/109/8109.pdf�  


�  While ostensibly relying on its sponsors’ eccentric interpretation of a number of international charters and conventions and Serbia’s domestic laws, the Declaration urges restrictions on freedoms of expression and assembly and the prohibition of questioning the genocidal character of the Srebrenica massacre, or even disputing the validity of ICTY verdicts to that effect. The Declaration’s sponsors also overlook that even an ICTY judge, and Karadžić panel member, Kristoph Flügge, recently saw fit to question the application of the concept of  “genocide” to characterize what happened in Srebrenica in July of 1995, suggesting instead  “mass murder” as a term that “would eliminate some of the difficulties we face in arriving at legal definitions.” (See Der Spiegel, � HYPERLINK "http://www.spiegel.de/international/spiegel/0,1518,druck-635205,00.html" ��http://www.spiegel.de/international/spiegel/0,1518,druck-635205,00.html�) 


� In its decision in the Bosnia and Hercegovina v. Serbia and Montenegro (� HYPERLINK "http://www.icj-cij.org/docket/index.php?p1=3&k=8d&case=91&code=bhy&p3=5" ��http://www.icj-cij.org/docket/index.php?p1=3&k=8d&case=91&code=bhy&p3=5�) ,  ICJ concluded that Serbia did not commit genocide, did not conspire to commit it, and was not complicit in it. The Serbian parliament is, therefore, being asked to voluntarily assume responsibility for something for which the highest international judicial body could not find any proof and consequently declined to impute responsibility to Serbia.


� Krstić, Obrenović, Blagojević and Jokić, soon to be joined no doubt by Popović et al.


� Prof. Antonio Cassese, one-time President of ICTY, when commenting on the confirmation of Dr. Radovan Karadžić’s indictment, effectively admitted the influence of political expediency on what  ought to be an objective judicial act. “The decision represents a decisive step,” he said. “Let us see who will sit down at the negotiating table now with a man accused of genocide…the gentleman will not be able to take part in peace negotiations” [Naša Borba (Belgrade), July 27, 1995] Indeed, the indictment eliminated Dr. Karadžić from the Dayton peace process, making Cassesse’s remark, more appropriate for a diplomat or politician than a judge, a self-fulfilling prophecy.  Later, on October 30, 1996, while testifying before the European Parliament Subcommittee on Human Rights, Mr. Cassese went even further along the same vein, wondering publicly why Yugoslav President Slobodan Milošević had not been indicted, though his name was on a list of war criminals offered by US Under-Secretary of State Lawrence Eagleburder, oblivious again of his proper role as a judge, not prosecutor. [Pierre Hazan: Justice in a Time of War: The true story behind the International Criminal Tribunal for the Former Yugoslavia, 2004, p. 62] 


� Scarcely less shocking, from the standpoint of professional neutrality were the remarks of ICTY Judge Fuad Riad at the November 16, 1995, Rule 61 indictment reconfirmation hearing for Karadžić and Mladić: "After Srebrenica fell to besieging Serbian forces in July, 1995, a truly terrible massacre of the Muslim population appears to have taken place. The evidence tendered by the Prosecutor describes scenes of unimaginable savagery: thousands of men executed and buried in mass graves, hundreds of men buried alive, men and women mutilated and slaughtered, children killed before their mothers’ eyes, a grandfather forced to eat the liver of his own grandson. These are truly scenes from hell, written on the darkest pages of human history" (� HYPERLINK "http://www.icty.org/sid/7221" ��http://www.icty.org/sid/7221�)  These hyperbolic remarks were based on no evidence whatsoever and, needless to say, their substance was never demonstrated in court in any of the subsequent ICTY proceedings. 


� Gdansk speech given by Premier Putin on the 70th anniversary of the beginning of World War II, September 1, 2009. See: � HYPERLINK "http://www.premier.gov.ru/" ��http://www.premier.gov.ru/�    


� Ibid. The Council of Europe Parliamentary Assembly Resolution of September 9, 2009, in its analysis of the aftermath of the 2008 war in the Caucasus, provides a textbook example of  an attempt to impose this type of pseudo-reality. See: Conclusions, par. 62, where the Russian Federation is audaciously denounced for not having “complied with the majority of key demands made by the Assembly,” conveniently forgetting that the Assembly has neither the authority nor the means to impose any of its  “demands” on Russia.


� A clear example of the “schematized version of events” of the sort referred to by Mr. Putin, and of course factually a completely inaccurate account of what actually happened. 


� For some striking examples of outrageous propaganda fabrications which had an incalculable impact on policy and intellectual discussions at the time, see J. Rooper’s Political background of the Yugoslav crisis (Section 7) in this volume.


� Srebrenica would have joined “mass rapes,” Nazi-style concentration camps, and other unsubstantiated allegations which were quietly dropped or allowed to be forgotten once they had served their immediate political purpose.


� Dr. Jelena Guskova, head of the co-sponsoring Center for the study of the  contemporary Balkan crisis, put it quite well in her introductory remarks: the task is to “dethrone (развенчать) the Tribunal.”


� It should be borne in mind that the only confirmation of its legitimacy that we have comes from the Tribunal’s own appellate chambers concluding that it does in a few cases in the early stages of its existence where the issue is raised. Obviously the Tribunal was sitting in judgment of its own case, a most improper procedure. Later on, defense teams which might have raised the issue of legitimacy, realizing the circular (not to say farcical) manner in which it was being resolved, did not even bother to argue the point.


� Genocide is, of course, the topic of a very important international legal convention and is not, strictly speaking, a construct of The Hague Tribunal. But the Tribunal’s peculiar interpretation and application of the concept (e.g. in the Krstić case) ” in that limited context qualifies it as an ICTY “construct.  


� Nathan Dershowitz and his brother Alan authored a formal submission on Joint Criminal Enterprise on behalf of Momčilo Krajišnik during the appellate phase of that case.


� Prosecutorial discretion is, of course, acknowledged but when it is exercised consistently as a shield from  accountability for the benefit of one party while at the same time aggressively pursuing another, questions about the possible presence of other motives may legitimately be raised.


� For some background on the illegal arming of the Moslem side in the conflict and Western services’ clandestine cooperation with fundamentalists, see J. Rooper’s Political background of the Yugoslav crisis  [Section 9.4], in this volume.


� Specifically, the Hadžihasanović, Kubura, and Delić cases. Those who are inclined to doubt the political independence of ICTY might wonder whether this failure to prosecute might be related to the possibility that the accused could “rat” on their Western sponsors in open court and describe the latter’s systematic defiance of UN resolutions which prohibited such outside interference in the conduct of the Bosnian war.


� Not to use another and highly charged word: manufactures.


� In cases where the defendants are Serbs, that almost goes without saying.


� The trial chamber in Krstić said in its Judgment that it “heard credible and largely uncontested evidence  of a consistent refusal of the Bosnian Muslims to abide by the agreement to demilitarize the ‘safe area.’”  Krstić, Judgment, par. 24. According to deputy UNPROFOR commander in Srebrenica, Major Robert Franken, Srebrenica was never demilitarized while under UN protection and Moslem armed forces there were organized in militrary formations which were regularly supplied with weapons. (See testimony of Robert Franken at the trial of Slobodan Milošević, November 13, 2003.) 


� As commander of UN forces in the area, Gen. Morillon had his own view of the conflict: "Portraying the Serbs as evil and everybody else as good was not only counter-productive but also dishonest. According to my experience, all sides were guilty but only the Serbs would admit that they  were no angels, while the others would insist that they were. With 28.000  forces under me and with constant contacts with UNHCR and the International Red Cross officials, we did not witness any genocide beyond killings and massacres on all sides that are typical of such conflict conditions” See testimony of General Morillon, Prosecutor v. Milosevic, 12 February 2004, p. 32042, lines 11-18.


� Asked whether he could confirm the link between Orić and the Sarajevo leadership, Morillon replied: “Yes… Naser Orić obeyed. He was head of a band. He was waging guerilla war in the enclave, but he himself considered himself to be a combatant in the service of the Presidency.”


� Again, General Morillon about the methods employed by Naser Orić’s forces during their raids on surrounding Serb villages: “I think you will find this in other testimony, not just mine. Naser Orić was a warlord who reigned by terror in his area and over the population itself. I think that he realised that those were the rules of this horrific war, that he could not allow himself to take prisoners. According to my recollection, he didn't even look for an excuse. It was simply a statement: One can't be bothered with prisoners.” Ibid., p. 31966, lines 5-10. 


� “I feared that the Serbs, the local Serbs, the Serbs of Bratunac,  these militiamen, they wanted to take their revenge for everything that they attributed to Naser Orić. It wasn't just Naser Orić that they wanted to… take their revenge on, they wanted to avenge their dead on Orthodox Christmas. They were in this hellish circle of revenge. It was more than revenge that animated them all. Not only the men. The women, the entire population was imbued with this… [I]t was pure hatred…[S]uch hatred cannot be worse than it is towards neighbours and brothers.” Ibid., p. 31975, lines 8-18 


� This is an example of the Tribunal’s subtle manipulation of key facts with full deniability ensured in case they are ever—as they now have been—caught in the act.


� “Meaningful” in this case is capable of answering questions about the cause and manner of death.


� Since the human skeleton has over 200 bones of various shapes and sizes, they can easily be arranged to create the impression of more individuals than there actually were. But since every person has only two femurs, the number of paired femur bone gives us an extremely reliable notion of the total number of individuals, reducing to a minimum the possibility of manipulating the count.


� There were slightly more left femur bone (1923), meaning that four were missing their right pair, and in addition there were 28 femur bone fragments.


� By this we mean the dogmatic insistence that 8000 people were lined up and shot, but of course a prisoner massacre of significant but considerably more modest proportions did occur.


� Testimony of Dražen Erdemović in Prosecutor v. Popović et al., ICTY,  7 May 2007.  In his open court testimony, Erdemović named his fellow Detachment members and accomplices.  Their whereabouts are quite well known. yet no criminal investigation into the role of these direct perpetrators of a horrific crime has been initiated. This must be another in a string of unexplained Srebrenica anomalies.


� Germinal Čivikov: Der Kronzeuge [Crown Witness], Edition Brennpunkt Osteuropa, 2009.


� It should be recalled that in his analysis of mass grave exhumation data, Dr. Ljubiša Simić has identified hundreds of cases with patterns of injury (bullets and metal fragments, or only the latter) which are consistent with combat activity, but incompatible with execution. That strongly suggests that victims from both categories were buried together indiscriminately, and that ICTY did not make any effort to separate them or, equally important, to make a legal distinction between them which, as a judicial institution, it was obliged to do. 


� See Announcement of the BH Council of Ministers, August 30, 2005: http://www.vijeceministara.gov.ba/saopstenja/saopstenja/?id=960


� See Stephen Karganović: “Analysis of Moslem Column Losses Due to Minefields and Combat Activity,” section: Engagement sites and estimated casualties. The names of column survivors and their estimates of casualties are cited.


� It may well be that even nobody at ICTY has seen the DNA evidence that was processes by the International Committee for Missing Persons [ICMP], although the results are intended to be used in the Karadžić trial. In response to Karadžić’s request to see that evidence, pprosecutor Hildegard Uertz-Retzlaff told the court, "The ICMP did also not provide the DNA to us. They have it. So it's not that they give it to us and not to others." If true, this is highly unusual and perhaps quite irregular as well.�


� For the background and mandate of  ICPM, which is based in Sarajevo, see  � HYPERLINK "http://www.ic-mp.org/about-icmp/" ��http://www.ic-mp.org/about-icmp/� . According to its own account, in 1996 ICPM was “established to support the Dayton Peace Agreement,” a treaty to which Russia, Serbia, and the Republic of Srpska are signatory parties.  That may give those states the necessary standing to demand insight into ICPM’s professional work and results which the Karadžić defense has so far on various pretexts been denied.   





� That precisely is a major, and seemingly legitimate, concern expressed by the Karadžić defense, which has raised the possibility that victims are being double and even triple counted by investigators. For example, if the same person's DNA is found in three separate gravesites, according to Karadžić they may be counted as three separate victims: "There is a multifold exaggeration here. We wish to establish exactly who perished and whose DNA was provided in order to be able to say that, yes, this number of victims is beyond contention ... I have mentioned primary, secondary, and tertiary graves. One DNA could have been portrayed three times representing three persons and we need to verify everything." This is a difficulty that only complete transparency and supervised adherence to acceptable professional standards can resolve.





� UN Secretary General Reports of 16 March 1994 and 30 May 1995.


� "...the [Srebrenica] enclave increasingly acquired the status of a 'protected area' for the ABiH, from which the ABiH could carry out hit and run operations against, often civilian, targets. These operations probably contributed to the fact that at the end of June the VRS was prepared to take no more, after which they decided to intervene: the VRS decided shortly after to capture the enclave. In this respect, the [illegal US sponsored] Black Flights to Tuzla and the sustained arms supplies to the ABiH in the eastern enclaves did perhaps contribute to the ultimate decision to attack the enclave. In this connection it is not surprising that Mladić and other Bosnian Serbs constantly complained about this, but usually received no response to their complaints..." See NIOD (Netherlands War Research Institute) Report, Srebrenica - A Safe Area? Appendix II - Intelligence and the war in Bosnia 1992 – 1995: The role of the intelligence and security services, Chapter 4, Secret arms supplies and other covert actions.� 


� UN High Commissioner for Human Rights, Hubert Wieland, with five assistants, interviewed a large number of these Srebrenica Moslem refugees after they had made it to Moslem-controlled territory. It is an interesting detail that, according to Wieland, none of them declared having actually witnessed the commission of a war crime. (London Telegraph, July 24, 1995)


� To be reasonable, we must grant that under the circumstances 8000 intact bodies are unlikely to ever be found. But the skeletons, and parts of skeletons, that we can expect to find, ought not to be manipulated to create the illusion of more victims. That is why Dr. Simić’s  approach of counting femur bones, of which we know that everyone has only two, is an example of a credible approach to the counting the victims.


� It goes without saying that religious sensitivities must be respected whenever reasonably possible. But such a massive crime scene in the middle of Europe must be treated primarily according to secular European standards that routinely apply in such situations. That means that all avenues of inquiry which likely to bring us closer to the truth and to help us solve the crime must in principle be kept open. 


� It should be noted that on the “secular” side, these matters are usually handled by the Missing Persons’ Commission, which up until the present time has been under the control of Mr. Amor Mašević, a functionary with close ties the Sarajevo Moslem political and religious establishment.


� As the supply of legitimate Srebrenica execution mass graves began to dry up, and bodies needed to back up the 8000 genocide victims claim were in short supply, the Moslem-controlled Missing Persons Commission focused increasingly on a locale called Kamenica. They played down the fact that Kamenica was on the path of withdrawal of the Moslem army 28th Division in July of 1995 and that a major clash with Bosnian Serb forces took place there, with numerous Moslem casualties. For the flurry of Kamenica exhumation reports, see Dnevni Avaz, 24/11/08; BH Vijesti, 20/11/08; Radio Sarajevo, 17/07/09; Fena, 15/09/09; Radio Slobodna Evropa, 10/12/08, to cite just a few. The Moslem side do not advertise it, but they do freely admit the fact that Kamenica victims are combat casualties: “…84 bodies were exhumed from the first Kamenica mass grave. These bodies belonged to those who did not survive the break-out from Srebrenica in July of 1995.” (Slobodna Bosna, “Bajram u dolini masovnih grobnica,” � HYPERLINK "http://www.genocid.org/print.php?type=A&item_id=96" ��http://www.genocid.org/print.php?type=A&item_id=96�   


   


� The laughable reason given for insisting on the photos’ confidentiality is that showing them publicly might compromise intelligence gathering methods. That rationale is an insult to the intelligence of the public because the methods used in 1995 are long obsolete.   


� Contrary to the popular impression, “crown witness” Erdemović was not apprehended as a result of ICTY prosecutors’ diligent and targeted efforts. Rather, he was arrested originally by Yugoslav authorities following a barroom brawl in Novi Sad. Apparently anxious to avoid dealing with the Yugoslav judicial system, he came up with his Srebrenica story and was handed over to The Hague Tribunal for further processing based on the supremacy clause. 


� A “professional military operation,” in the view of the Krstić appellate chamber. See Krstić Appellate Judgment, par. 239.


� Krstić Appellate Judgment, par. 85.


� Conference participant Ilya Goryachev’s report on Srebrenica-related military orders and political directives is particularly interesting in this regard.


� See Newsday, “War criminals in the US,” March 12, 2006: “Last year, on the 10th anniversary of the massacre, British foreign secretary Jack Straw acknowledged the failure and apologized. ‘For it is to the shame of the international community that this evil took place under our noses and we did nothing like enough,’ he said. ‘I bitterly regret this and I am deeply sorry for it.’"  Straw atoned for his inaction at Srebrenica in 1995 four years later when he became one of the most aggressive supporters of NATO’s illegal aggression against the Federal Republic of Yugoslavia.


� The penitent “statesmen” and public figures engaging in these soul-wrenching exercises of moral theater   represent, of course, countries which in recent history have been responsible for the destruction of tribes, nations, and civilizations on a scale far exceeding even the most wildly exaggerated human toll of Srebrenica.


� The illegal three-month bombing campaign against the Federal Republic of Yugoslavia in 1999, on the cynical pretext that its purpose was to prevent the imminent genocide of Kosovo Albanians, is another example of criminal conduct which cost many lives and caused much destruction and which also can be directly traced to the “Srebrenica rationale.” 


� The fact that they were led into war by their leader Alija Izetbegović on the promise that they would emerge as the dominant element in independent Bosnia and Herzegovina, but in the end they had to settle for under a quarter of the territory and even that in a dysfunctional union with the Croats, says enough about how they have fared in the conflict. And if they have any sense of Islamic solidarity, they should be outraged by the clear cause-and-effect relationship between the phony Srebrenica “genocide” scenario, and the very real slaughter of hundreds of thousands of Muslims in other countries which would have been difficult to execute without the humanitarian intervention pretext to which the supposed “lessons of Srebrenica” have contributed significantly.   


� That is clear in the case of ex-Yugoslav republics which suffered the ravages of war and massive destruction. It may be less obvious but it is nevertheless also true of those like Slovenia and Macedonia which seemingly escaped the effects of the conflict. From a prosperous and equal republic within the Yugoslav federation, Slovenia became a province of the European Union, where all major decisions  are being made in a capital much more distant than Belgrade and where even the initial inducement of prosperity is now under a cloud of doubt with the economic crisis taking its toll. As for Macedonia, its helplessness in the face of Albanian expansionism targeting half of its territory, including the capital of Skopje, needs no further comment. 


� Ibran Mustafić: Planirani haos (Sarajevo, 2008). According to Mustafić, p. 388, after the war’s end the director of the Moslem secret service, AID, very strongly “suggested” to him not to discuss Srebrenica publicly or he would be “liquidated.” 


� See report of the Netherlands War  Research Institute (NIOD): “Throughout the remainder of 1992 the Serbs remained on the defensive in this region. Overall, Muslim fighters from Srebrenica attacked 79 Serbian places in the districts of Srebrenica and Bratunac. They followed a certain pattern. Initially, Serbs were driven out of ethnically mixed towns. Then Serbian hamlets surrounded by Muslim towns were attacked and finally the remaining Serbian settlements were overrun. The residents were murdered, their homes were plundered and burnt down or blown up. There was a preference to launch these attacks on Serbian public holidays (those of Saint George, Saint Vitus and the Blessed Peter, and Christmas Day), probably because least resistance was expected. Yet it simultaneously contributed to the development of profound Serbian grievances. Many of these attacks were bloody in nature. For example, the victims had their throats slit, they were assaulted with pitchforks or they were set on fire. It is estimated that between 1,000 and 1,200 Serbs died in these attacks, while about 3,000 of them were wounded. Ultimately, of the original 9,390 Serbian inhabitants of the Srebrenica district, only 860 remained, mainly in the four villages of Skelani, Crvica, Petrica and Lijesce. Serbian attempts to defend other villages met with little success. The Serbs in the district of Bratunac were largely driven back to the town of the same name. Faced with a constant shortage of troops, the authorities of the Republika Srpska (Serb Republic) showed little interest in defending the area. On the other hand, the Muslims of Srebrenica could not count on the authorities in Sarajevo showing much interest in them. Confronted with the remark that the Muslims in Eastern Bosnia had also committed atrocities, the Bosnian vice-president, Ganic, said, ‘The Muslims along the Drina have never received support from us. They obtained their own weapons.’” NIOD Report, Part I: The Yugoslavian problem and the role of the West 1991-1994; Chapter 10: Srebrenica under siege.





� See interview with judge Kristof Flügge, Der Spiegel, July 7, 1995; for Prof. Schabas’ opinion on the applicability of the concept of genocide to Srebrenica, and summary of the views of the scholarly community on that subject, see: � HYPERLINK "http://humanrightsdoctorate.blogspot.com/2009/07/judge-flugge-of-icty-on-genocide-in.html" ��http://humanrightsdoctorate.blogspot.com/2009/07/judge-flugge-of-icty-on-genocide-in.html� 


� In an interview on BBC’s Hard Talk, Bosnia and Herzegovina Presidency member Haris Silajdžić insisted that mentioning innocent Serb civilian victims was unacceptable because it gave them a status equal to the Moslems and somehow “relativized”  of which the latter were victims. Mr. Silajdžić and all who share his views on this subject should be reminded that, of course, in the civilized world all innocent victims of war are in death absolutely equal, whatever community they may belong to.


� The Serbian side cannot expect that its justified criticisms of the passive conduct of the Croatian Catholic hierarchy in the face of Ustashi atrocities during World War II will be taken seriously unless the Orthodox episcopate demonstrates a capacity to condemn evil acts that were committed by wayward members of its own flock.


� Oddly enough, that has never been tried before. Candidates for indictment can easily be identified by  studying closely “crown witness” Dražen Erdemović’s testimony, among other possible sources.


� Orić was sentenced to two years in prison, and acquitted on appeal.


� ICTY Rules of Evidence and Procedure, Rule 68 (i): “The Prosecutor shall, as soon as practicable, disclose to the defence any material which in the actual knowledge of the Prosecutor may suggest the innocence or mitigate the guilt of the accused or affect the credibility of Prosecution evidence.” In the present instance, this rule was clearly breached. Whether the accused is guilty of the death of 8000 persons, or several thousand less, is clearly an issue that can mitigate his guilt. Whether the prosecution evidence stands for disarticulated body fragments from which no forensic conclusions can be drawn, or for bodies in a reasonable state of completeness from which inferences about the manner and cause of death may be drawn, is clearly an issue that affects the credibility of the prosecution’s case.


� See, ICTY Rules of Evidence and Procedure, Rule 98, Power of chambers to order production of additional evidence. 


� The Krstić trial judgment offers numerous illustrations of the games which the chamber played in order to lend an air of plausibility to its teleologically predetermined decision. On the one hand, the chamber says that according to a “conservative” determination of experts,  there were a minimum of 2028 bodies in the exhumed graves (par. 80). It does not identify the experts nor does it indicate the methodology they might have used.  The chamber recognizes (par. 76) that few blindfolds and ligatures were recovered in gravesites in the Nova Kasaba and Konjević Polje area, which were the scenes of intense combat. The chamber also “does not rule out the possibility” that a percentage of the bodies in the gravesites examined may have been of men killed in combat (par. 77). But the chamber does not then take the legally correct step of excluding those combat casualties from the count of war crime victims.  Instead, in the same paragraph it proceeds to the  unsupported conclusion that “overall” the prosecution’s forensic evidence is consistent with the testimony of witnesses about mass executions of thousands of Moslems. How can witness testimony be given greater weight than physical evidence when they are inconsistent? Faced with a drastic shortage of exhumed bodies, a fact that tended to make its obligatory finding of genocide rather implausible, the Krstić chamber put its faith in the “preliminary examinations conducted by the OTP” according to which “it is expected” that once 18 additional unexhumed suspected graves were opened “the total number of bodies found and linked with Srebrenica will significantly increase.” (Par. 80) Finally, in footnote 166 of its Judgment  the chamber notes without critical comment the prosecution’s estimate given in the year 2001 that “probed but as yet unexhumed gravesites” contain 2571 bodies, and “that the total number of bodies detected in the mass graves is 4805�.” It is not specified whether this refers to actual bodies or mere “cases,” but at this point that is irrelevant. Obviously, nine years have passed since the year 2001 when these estimates were made, but not a trace of those “detected” 4805 executed persons has been found. These factually unsupported prosecution “estimates” plus the chamber’s shoddy logic formed the basis for the finding of genocide in Krstić which then was simply taken over by inertia and incorporated as an adjudicated fact in succeding Srebrenica cases.


� ICTY Rules of Evidence and Procedure offer that possibility, see Rules 119, Request for review, and 120, Preliminary examination.  





